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7-8-19- Meetings of the board of directors.
A quorum of the board of directors of each industrial loan
corporation shall meet at least once each quarter. Minutes of
each meeting shall be kept by the secretary of the corporation
and maintained at the head office of the corporation.
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Section
7-9-22.
7-9-23.

Predit committee — Credit manager.
Supervisory committee - Duties - Suspension
or removal of officer, director, or credit committee member.
,
Compensation of directors, committee members,
7-9-24.
and president — Expense reimbursement..•• ,
7-8-20. Limitations on loans to one borrower — ExcepQWes — Number unlimited— Subscription and
tions — Rules.
7-9-25.
payment - Par value - Ownership required
(1) Except as provided in this section, the total loans and
for membership — Dormant accounts.
_
extensions of credit by any industrial loan corporation to any
person outstanding at any one time may not exceed 15% of the 7-9-26.
Loans to members — Investment officers ^ i n industrial loan corporation's total capital.
vestments.
(2) Subsection (1) does not apply to an extension of credit 7-9-27.
Dividends —Interest refunds. »•
that is subject to, or expressly exempted from, a federal 7-9-28.
Loan to credit union official
statute or federal regulation limiting the amount of total loans 7-9-29.
Allowance account for loan losses.
,-.,.'
and credit that may be extended to any person or group of 7-9-30.
Reserve
requirements
—
"Risk
assets*
defined.•
•
persons.
7-9-31.
Shares held in trust.
(3) The commissioner may by rule:
7-9-32.
Joint accounts — Accounts providing for pay(a) exempt from Subsection (1) any class of loans or
ment to designated person on death of owner or
class of extensions of credit that are adequately secured or
1
;
'*- - are not otherwise a risk to the safe and sound operation of 7-9-33.
owners.
i%
r « ; *;;
£
an industrial loan corporation;
Lien and right of set off of credit union.
7-9-34.
(b) define terms and phrases necessary to interpret and 7-9-35.
Tax exemption of credit unions.
implement this section;
7-9-36.
Repealed.
,
^
(c) adopt standards for aggregating or segregating 7-9-37.
Dissolution.
^
'&*-< losms to the same or different persons;
Transfer of members of dissolved, merged, con(d) describe records required to be maintained;
solidated, transferred, or acquired credit
(e) require specific actions to be taken by an institu- 7-9-38.
union.
.•
r * * tion's board of directors or executive officers; and .
7-9-39.
Repealed.
*•*" 1 (f) prescribe other actions necessary to interpret and 7-9-39.5.
implement this section.
1993 7-9-40,1Voluntary merger.
Supervisory merger.
7-9-42.
CHAPTER 8a
7-9-43. •9-41. Repealed.
Record requirements.
7-9-44.
INDUSTRIAL LOAN GUARANTY CORPORATION
Board of Credit Union Advisors.
7-9-45.
[REPEALED]
Corporate central credit union.
1986,1994
7-9-46.
7^8a-1 to 7-8a-22. Repealed.
Insurance of shares and deposits - Security, on
shares and deposits.
CHAPTER 9
Out-of-state credit unions — Authorization to dp
7-9-47.
7-9-48.
business in state - Supervision - ExaminaCREDIT UNIONS
tion.
Section
7-9-49.
Disclosure of share and deposit insurance Title.
7-9-L
Disclosure if secured through securities.
^
Description of credit unions.
7-9-50.
7-9-2.
Limitation of personal liability of directors and
Definitions.
7-9-51.
7-9-3.
committee members.
7-9-52.
Repealed.
7r9-4.
General limitation on liability. ;
7-9-53.
Powers of credit unions.
7-9-5.
Limited field of membership.
^1 :
'
7-9-54.
Formation
of
corporation
to
conduct
credit
union
7-9-6.
Expansion of a limited field,of membership. ^
:
, r-r Approval of commissioner.
Grandfathering.
•" . ; . .'
7-9-7.
Forms furnished by commissioner.
Electing
to
terminate
grandfathering.
7-9-8.
'
"
K
B
S
L
is
known
as
the
"Utah
Credit
Union"M
Repealed.
1994
7-9-9.
Amendment of articles of incorporation*
7-9^10.
Filing amendment.
i q 2 Description of credit unions.
. in,
:
7-9-11.
Bylaws and amendments to be approved.
A « J 5 W o n is a cooperative, non-profit association, incor7-9-12.
Contents of bylaws.
n n ^ S
this chapter to encourage thrift among rts
7-9-13.
Z£T*to
create sources of credit at fair and reasonable
Fiscal year.
7^9-14.
T S n n t o S and to provide an opportunity
te.itj.m«?:
Meetings.
7-9-15.
&
£
£
£
%
*
*
&
resources
****££***£
Appeals from board of directors or committees.
order to improve their economic and social condition.
7-9-16.
Members — Eligibility — Liability — Grounds
7-9-17.
for closing account — Denial of membership.
Membership officer—Appointment — Eligibility 7-9-3. Definitions.
7-9^18.
— Function•<—Appeals from.
* T l f " i S a t i K e a n s a group of persons that:
Expulsion of member.
7-9-19.
(a) has a similar:
Payments to expelled members — Liability of
(i) interest;
,•
member not relieved by expulsion.
7-9-20.
(ii) profession;
Board of directors — Powers and duties •— Loan
(iii) occupation; or
.
limitations.
.J&
7-9-21.
Executive officers — Election — Power — Terms.
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7-9-4

(iv) formal association with an identifiable
purpose; or
(b) is employed by a common employer.
(2) "Capital and surplus" means:
(a) shares;
(b) deposits;
(c) reserves; and
(d) undivided earnings.
(3) "Corporate credit union" means any credit union
organized pursuant to any state or federal act for the
purpose of serving other credit unions.
(4) "Deposits" means t h a t portion of the capital paid
into the credit union by members on which a specified rate
of interest will be paid.
(5) "Immediate family" means parents, spouse, surviving spouse, children, and siblings of the member.
(6) "Limited field of membership" means persons designated as eligible for credit union membership in accordance with Section 7-9-51 or 7-9-53.
(7) (a) "Member-business loan" means any loan, line of
credit, or letter of credit, the proceeds of which will be
used for:
(i) a commercial purpose;
(ii) other business investment property or venture purpose; or
(hi) an agricultural purpose,
(b) "Member-business loan" does not include an
extension of credit:
(i) that is fully secured by a lien on a one- to
four-family dwelling t h a t is the primary residence of a member;
(ii) that is fully secured by:
(A) shares or deposits in the credit union
making t h e extension of credit; or
(B) deposits in other financial institutions;
(iii) the repayment of which is fully insured or
fully guaranteed by, or where there is an advance
commitment to purchase in full by, an agency of:
(A) the federal government;
(B) a state; or
(C) a political subdivision of a state; or
(iv) t h a t is granted by a corporate credit union
to another credit union.
(8) "Service center" means a single location at which
multiple credit unions can provide products or services
directly to their members.
(9) "Share drafts," "deposit drafts," and "transaction
accounts" mean accounts from which owners are permitted to make withdrawals by negotiable or transferable
instruments or other orders for the purpose of making
transfers to other persons or to the owner.
(10) "Shares" means t h a t portion of the capital paid
into the credit union by members on which dividends may
be paid.
1999
7-9-4.

Repealed.

1994

7-9-5. P o w e r s of c r e d i t u n i o n s .
In addition to the powers specified elsewhere in this chapter,
a credit union may:
(1) make contracts;
(2) sue and be sued;
(3) acquire, lease, or hold fixed assets, including real
property, furniture, fixtures, and equipment as the directors consider necessary or incidental to the operation and
business of the credit union, but the value of the real
property may not exceed 7% of credit union assets, unless
approved by the commissioner;
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(4) pledge, hypothecate, sell, or otherwise dispose of
real or personal property, either in whole or in part,
necessary or incidental to its operation;
(5) incur and pay necessary and incidental operating
expenses;
(6) require an entrance or membership fee;
(7) receive the funds of its members in payment for:
(a) shares;
(b) share certificates;
(c) deposits;
(d) deposit certificates;
(e) share drafts;
(f) NOW accounts; and
(g) other instruments;
(8) allow withdrawal of shares and deposits, as requested by a member orally to a third party with prior
authorization in writing, including, but not limited to,
drafts drawn on the credit union for payment to the
member or any third party, in accordance with t h e procedures established by the board of directors, including, but
not limited to, drafts, third-party instruments, and other
transaction instruments, as provided in the bylaws;
(9) charge fees for its services;
(10) extend credit to its members, at rates established
in accordance with the bylaws or by the board of directors;
(11) extend credit secured by real estate;
a-J12) make loan participation arrangements with other
^efedit unions, credit union organizations, or financial
organizations in accordance with written policies of the
board of directors, if the credit union t h a t originates a
loan for which participation arrangements are made
retains an interest of at least 10% of the loan;
(13) sell and pledge eligible obligations in accordance
with written policies of the board of directors;
(14) engage in activities and programs of t h e federal
government or this state or any agency or political subdivision of the state, when approved by the board of directors and not inconsistent with this chapter;
(15) act as fiscal agent for and receive payments on
shares and deposits from the federal government, this
state, or its agencies or political subdivisions not inconsistent with t h e laws of this state;
(16) borrow money and issue evidence of indebtedness
for a loan or loans for temporary purposes in the usual
course of its operations;
(17) discount and sell notes and obligations;
(18) sell all or any portion of its assets to another credit
union or purchase all or any portion of the assets of
another credit union;
(19) invest funds as provided in this title and in its
bylaws;
(20) maintain deposits in insured depository institutions as provided in this title and in its bylaws;
(21) (a) hold membership in corporate credit unions
organized under this chapter or under other state or
federal statutes; and
(b) hold membership or equity interest in associations and organizations of credit unions, including
credit union service organizations;
(22) declare and pay dividends on shares, contract for
and pay interest on deposits, and pay refunds of interest
on loans as provided in this title and in its bylaws;
(23) collect, receive, and disburse funds in connection
with the sale of negotiable or nonnegotiable instruments
and for other purposes that provide benefits or convenience to its members, as provided in this title and in its
bylaws;
(24) make donations for the members' welfare or for
civic, charitable, scientific, or educational purposes as
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authorized by the board of directors or provided in its
bylaws;
(25) act as trustee of funds permitted by federal law to
be deposited in a credit union as a deferred compensation
or tax deferred device, including, but not limited to,
individual retirement accounts as defined by Section 408,
Internal Revenue Code;
(26) purchase reasonable disability insurance, including accidental death benefits, for directors and committee
members through insurance companies licensed in this
state as provided in its bylaws;
(27) provide reasonable protection through insurance
or other means to protect board members, committee
members, and employees from liability arising out of
consumer legislation such as, but not limited to, truth-inlending and equal credit laws and as provided in its
bylaws;
(28) reimburse directors and committee members for
reasonable and necessary expenses incurred in the performance of their duties;
(29) participate in systems which allow the transfer,
withdrawal, or deposit of funds of credit unions or credit
union members by automated or electronic means and
hold membership in entities established to promote and
effectuate these systems, if:
(a) the participation is not inconsistent with the
law and rules of the department; and
(b) any credit union participating in any system
notifies the department as provided by law;
(30) issue credit cards and debit cards to allow members to obtain access to their shares, deposits, and extensions of credit;
(31) provide any act necessary to obtain and maintain
membership in the credit union;
(32) exercise incidental powers necessary to carry out
the purpose for which a credit union is organized;
(33) undertake other activities relating to its purpose
as its bylaws may provide;
(34) engage in other activities, exercise other powers,
and enjoy other rights, privileges, benefits, and immunities authorized by rules of the commissioner;
(35) act as trustee, custodian, or administrator for
Keogh plans, individual retirement accounts, credit union
employee pension plans, and other employee benefit programs; and
(36) advertise to the general public the products and
services offered by the credit union if the advertisement
prominently discloses that to use the products or services
of the credit union a person is required to:
(a) be eligible for membership in the credit union;
and
(b) become a member of the credit union.
1999
7-9-6.

Formation of c o r p o r a t i o n t o c o n d u c t credit
u n i o n — Approval of c o m m i s s i o n e r .
(1) (a) Ten or more incorporators belonging to the same
group of 200 persons or more having a limited field of
membership may, with the approval of the commissioner,
form a corporation to conduct a credit union under:
(i) this chapter;
(ii) Title 16, Chapter 10a, Utah Revised Business
Corporation Act; and
(iii) Chapter 1.
(b) This chapter takes precedence over conflicting provisions of other state law governing:
(i) the formation of the corporation; and
(ii) the duties and obligations of:
(A) the corporation;
(B) the corporation's officers; and

7-9-11

(C) the corporation's shareholders or members.
(2) The commissioner may grant the approval referenced in
Subsection (1) if the commissioner finds that:
(a) the proposed limited field of membership is favorable to the success of the credit union;
(b) the standing of the.proposed membership will give
assurance that its affairs will be administered in accordance with this chapter;
(c) the proposed credit union has a reasonable promise
of financial viability; and
(d) formation of the credit union would not result in a
substantial adverse financial impact on an existing credit
union having the same or substantially the same limited
field of membership.
(3) (a) Except as provided in Subsection (3)(b) and in addition to the requirements of Subsections (1) and (2),
Section 7-1-704 governs the formation of a credit union.
(b) Notwithstanding Subsection (3)(a):
(i) if the proposed credit union has a limited field of
membership that does not base eligibility on residence in a county, the persons seeking formation of
the proposed credit union are not required to provide
the notice required under Subsection 7-1-704(3); and
(ii) a credit union may not be required to obtain
federal insurance if the credit union complies with
Subsection 7-9-45(2).
1999
7-9-7. F o r m s furnished by commissioner.
The commissioner shall furnish all forms and blanks necessary for the formation of the credit union.
1981
7-9-8.

Repealed.

1994

7-9-9. A m e n d m e n t of articles of incorporation.
(1) The articles of incorporation may be amended at meetings of the shareholders called for that purpose.
(2) A notice of a meeting called for that purpose shall be
given by mailing a copy thereof to each member at least 10
days prior to the date of the meeting or by giving notice as
provided by the articles of incorporation and the bylaws of the
credit union. Notice of meetings shall contain the proposed
amendment.
(3) A three-fourths vote of all members present shall be
necessary to amend the articles.
(4) No amendment shall be made without the approval of
the commissioner.
1981
7-9-10. F i l i n g a m e n d m e n t .
The Division of Corporations and Commercial Code shall
accept for filing an amendment to the articles of incorporation
if it finds that the amendment conforms to law and has been
approved by the commissioner.
1984
7-9-11. B y l a w s and a m e n d m e n t s to be approved.
(1) A credit union may not receive payments on shares,
deposits, or certificates, or make any loans or other transactions, until its bylaws have been approved in writing by the
commissioner.
(2) An amendment to a credit union's bylaws does not
become operative until the amendment to the bylaws is
approved by the commissioner.
(3) (a) If the amendment to the bylaws of a credit union
expands the limited field of membership of a credit union
as described in Subsection 7-9-52(1), the commissioner's
approval of the amendment is subject to Section 7-9-52.
(b) If the amendment to the bylaws of a credit union
terminates the grandfathering of a limited field of membership under Section 7-9-54, the commissioner's approval of the amendment is subject to Section 7-9-54.

7-9-12
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(c) If the bylaws or an amendment to the bylaws of a
credit union adds an association to the limited field of
membership of the credit union, the commissioner may
require t h a t the credit union provide written confirmation
from the association t h a t the association h a s agreed to be
served by the credit union.
1999
7-9-12. C o n t e n t s of b y l a w s .
The bylaws of a credit union shall specify at least the
following:
(1) the name of the credit union;
(2) the purpose for which it was formed;
(3) a limited field of membership of the credit union
t h a t complies with Section 7-9-51 or 7-9-53;
(4) the number of directors and procedures for their
election;
(5) the term of directors;
(6) whether a credit manager, credit committee, or
combination of both shall be responsible for credit functions of the credit union;
(7) the duties of the officers;
(8) the time of year of the annual meeting of members;
(9) the manner in which members shall be notified of
meetings;
(10) the number of members which shall constitute a
quorum at meetings;
(11) the manner of amending;
(12) the manner in which officers may act as surety;
and
(13) such other matters, rules, and regulations as the
board of directors consider necessary.
1999
7-9-13. Fiscal year.
The fiscal year of the credit union shall end at the close of
business on December 31 of each year.
1981
7-9-14. M e e t i n g s .
(1) The annual meeting of the credit union shall be held at
such time and place as the bylaws prescribe.
(2) Special meetings may be held as t h e bylaws prescribe.
(3) Notice of all meetings of t h e credit union shall be given
as the bylaws prescribe.
(4) In the absence of any provisions in t h e bylaws, special
meetings of the members of t h e credit union may be called by
a majority of the members of t h e corporation.
1981
7-9-15. A p p e a l s from b o a r d of d i r e c t o r s or committees.
Appeals from decisions of t h e board of directors, supervisory
committee, or credit committee shall be made as the bylaws
prescribe.
1981

7-9-16. Members — Eligibility — Liability — Grounds
for closing account — Denial of membership.
(1) A person within the limited field of membership of a
credit union may be admitted to membership, upon:
(a) payment of any required entrance or membership
fee;
(b) payment for one or more shares; and
(c) compliance with this chapter and the bylaws of the
credit union.
(2) A member who is eligible for membership in a credit
union at the time the member is admitted as a member but
who is no longer in the limited field of membership of the
credit union may retain membership in the credit union
unless otherwise provided in t h e bylaws of the credit union.
(3) A member of the credit union may not be held personally
or individually liable for payment of t h e credit union's debts.
(4) The credit union may close the account of any member
whose actions have resulted in any financial loss to the'credit
union.
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(5) Denial of membership is not considered a denial of
credit.
1999
7-9-17.

Membership officer — Appointment — Eligibility — F u n c t i o n — Appeals from.
(1) One or more membership officers may be appointed by
the board of directors.
(2) A membership officer m'ay approve applications for
membership under conditions prescribed by the board of
directors and the bylaws.
(3) A membership officer shall be appointed from among the
members of the credit union.
(4) A president, vice president, or loan officer may not serve
as a membership officer.
(5) The membership officer authorized to approve membership shall submit to the board of directors at each monthly
meeting a list of approved or pending applications for membership received since the previous monthly meeting, and
other related information as the board or the bylaws may
require.
(6) A person denied membership by a membership officer
may appeal the denial to t h e board of directors.
1981
7-9-18. Expulsion of member.
(1) The board of directors or board-designated representatives may expel from t h e credit union any member who h a s not
carried out his engagements with the credit union, or neglected or refused to comply with the credit union board
policies, provisions of this chapter, or of the credit union
bylaws.
(2) If the member whose expulsion is under consideration is
a member of the board of directors or credit committee, the
supervisory committee shall call a special meeting of the
members to hear the facts and act upon the proposed expulsion.
1996
7-9-19.

P a y m e n t s t o e x p e l l e d m e m b e r s — L i a b i l i t y of

member not relieved by expulsion.
(1) Except in the case of liquidation or dissolution, the
amount paid in on shares or deposited by members who have
been expelled shall be paid to them with all accrued interest,
in t h e order of expulsion.
(2) Payment shall be made only as funds become available.
(3) All amounts due t h e credit union by the expelled member shall be deducted by the credit union before any amounts
are paid to the expelled member.
(4) Expulsion shall not relieve a member from any liability
to the credit union.
1981
7-9-20.

Board of directors — P o w e r s a n d d u t i e s —

Loan limitations.
(1) At annuai meetings the members shall elect from their
number a board of directors consisting of an odd number of not
less t h a n five members.
(2) The bylaws may provide balloting by:
(a) mail;
(b) ballot box; or
(c) both mail and ballot box.
(3) Voting may not be by proxy.
(4) Members of the board of directors shall hold office for
the terms prescribed in the bylaws.
(5) The board of directors shall meet at least monthly.
(6) The board of directors shall have the general management of the affairs, funds, and records of the credit union. In
particular, the board of directors shall:
(a) act upon applications for membership;
(b) act upon expulsion of members;
(c) fix the amount of surety bond required of each
officer or employee having custody of funds;
(d) determine the rate of interest or dividend allowed
on shares and deposits;

FINANCIAL INSTITUTIONS

Cligibilinted by
ions for
joard of
aong the
lot serve
membermonthly
or meming, and
iws may
ip officer
1981

>resentao has not
1, or ne>n board
it union
'ration is
ttee, the
g of the
5d expul1996

bility of
tion, the
vho have
interest,
ivailable.
led memamounts
r liability
1981

uties —
rom their
berofnot

office for
ithly.
manageunion. In

I of each
i allowed

7-9-20

that member-business loan the credit union's aggre(e) determine the terms and conditions of credit
gate member-business loan amount calculated under.
granted to members;
Subsection (7)(c)(ii) at any one time exceeds 1.25
(f) lend money, borrow money, and pledge security for
times the sum of:
any borrowing;
(A) the actual undivided earnings; and
(g) fill vacancies in the board of directors or in the
(B) the actual reserves other than the regular
credit committee, if applicable, or in the supervisory
committee until the election and qualification of officers to
reserves.
fill those vacancies;
(ii) For purposes of Subsection (7)(c)(i), the aggref
(h) appoint up to two alternate directors as provided in
gate member-business loan amount of a credit union
the bylaws;
equals:
(i) fix the amount of the entrance fee;
(A) the sum of the total amount financed un(j) declare dividends and their amount;
der all member-business loans outstanding at
(k) make recommendations to meetings of the memthe credit union; minus
* bers relative to amendments to the articles of incorpora(B) the amount of the member-business loans
tion, and transact any other business of the credit union;
described in Subsection (7XcXiiXA):
and
(I) that is secured by share or deposit
(1) fix the maximum amount of credit, secured and
savings in the credit union; or
unsecured, that may be extended to any orie member, up
(II) for which the repayment is insured or
to the limitations described in Subsection (7).
guaranteed by, or there is an advance com(7) (a) The qredit that may be outstanding or available by a
mitment to purchase by an agency of the
federal government, a state, or a political
[..* credit union at any one time is subject, to the limitations
subdivision of the state.
described in Subsections (7)(b) and (c):
(d) A credit union may extend credit that is not a
(i) except as provided in Subsection (7)(d) through
member-business loan in an amount that exceeds the
..-, . (7)(f);and
limits described in Subsection (7XbXi) only if the excess
'; o/l (ii) except that the board of directors may:
*.* •
(A) set a lower limit than the limit in Subsecportion is fully secured by share or deposit savings in the
credit union. .
tion (7-XbXi) or (7XbXiiXB); or
(e) (i) Except as provided in Subsection (7)(eXii), a
(B) require that a person described in Subsection (7XbXii)(A) be a member of the credit union
credit union may extend a member-business loan in
. for more than six months before the date a
an amount that exceeds the limits described in Sub: member-business loan is extended.
section (7)(b)(iiXB) only if:
f
. . (b) (i) A credit union may not extend credit that is not
(A) that portion that is in excess of the limits
'.; » a member-business loan to a member if as a result of
described in Subsection (7)(b)(ii)(B) is secured by
; -•.
that extension of credit the total credit that is not a
share or deposit savings in the credit union; or
member-business loan that the credit union has is(B) the repayment of that portion that is in
sued to that member exceeds at any one time:
excess of the limits described in Subsection
(A) for a credit union with less than
(7Xb)(ii)(B) is insured or guaranteed by, or there
$2,000,000 in capital and surplus, the greater of:
is an advance commitment to purchase that
*'
(I) $1,000; or
excess portion by, an agency of:
(II) 15% of capital and surplus up to a
(I) the federal government;
total of $25,000; or
(II) a state; or
(B) for a credit union with $2,000,000 or more
(III) a political subdivision of the state,
in capital and surplus, the greater of:
(ii) Notwithstanding, Subsection (7)(e)(i), a credit
\
(I) $25,000;
union may not extend a member-business loan if the
(II) 1% of capital and surplus; or
total, amount financed by the credit union exceeds
(III) 25% of the regular reserve.
$1,000,000"
;.
(ii) Beginning March 24, 1999, a credit union may
(f) For a member-business loan that isvextend
not extend a member-business loan to a person:.
through a loan participation arrangement in accordance
(A) (I) if the person is a business entity, unwith Subsection 7-9-5(12):
less at least one individual having a control(i) in applying the limitation of Subsection {7 Xe),
ling interest in that business entity has been
each credit union participating in the member-busia member of the credit union for at least six^
loan may extend up to $1,000,000 of the amount
months prior to the date of the extension of
id; and
<
the member-business loan; or
(ii) the requirement of Subsection (7XbXiiXA) ap(II) if the person is an individual, unless
plies ™ membership in any credit union that particithe individual is a member of the credit
pates in the loan participation arrangement for the
union for at least six months prior to the
member-business loan.
date of the extension of the member-business
(8)
As
provided in this chapter or in the credit union
loan; or
(B) if as a result of the extension of the mem- bylaws, the board of directors:
(a) within 30 days following the annual meeting of the
ber-business loan, the total amount outstanding
members, shall appoint a supervisory committee consistfor all member-business loans that the credit
ing of not less than three members;
union has extended to that person at any one
(b) within 30 days after the annual meeting of the
time exceeds the lesser of:
members, shall appoint:
(I) 10% of the credit union's capital and
(i) a credit committee consisting of not less than
surplus; or
three members; or
(II) $250,000.
ji>
(ii) a credit manager in lieu of a credit committee;
(c) (i) Beginning March 24, 1999, a credit union may
not extend a member-business loan if as a result of
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(c) shall appoint a president to serve as general manager;
(d) shall have an executive committee;
(e) may appoint an investment officer;
(f) shall elect a secretary;
(g) may appoint other officers and committees that it
considers necessary;
(h) shall establish written credit policies, loan security
requirements, loan investment, personnel, and collection
policies; and
(i) on or before J a n u a r y 31 of each year, shall provide
for:
(i) share insurance for the shares and deposits of
the credit union from the National Credit Union
Administration or successor federal agency; or
(ii) security expressly pledged for the payment of
the shares and deposits in accordance with Section
7-9-45.
(9) A person may not be a member of more than one
committee except as otherwise provided in this chapter or in
the credit union bylaws.
(10) The president and secretary may not be the same
person.
1999
7-9-21.

E x e c u t i v e officers — Election — P o w e r —
Terms.
(1) At their first meeting held within 30 days following each
annual meeting of the members, the board of directors shall
elect from their own number a board chairman, one or more
vice chairmen, and a secretary. These officers shall be the
executive officers of the credit union.
(2) The executive officers may act for the board in matters
delegated to them by the board, as provided in the bylaws,
however, the president appointed by the board, who may be a
member of the board, shall take active direction of the credit
union's operation, as prescribed in this chapter or in the
bylaws.
(3) The terms of the executive officers shall be one year or
until their successors are chosen by the board of directors and
have been duly qualified.
1981
7-9-22. Credit c o m m i t t e e — Credit manager.
( D A credit union's bylaws shall provide for a credit committee, credit manager, or combination of both to be responsible for credit functions of the credit union. The bylaws shall
prescribe the duties and responsibilities of the credit committee, credit manager, or combination of both.
(2) A director may not be a member of the credit committee.
(3) The credit union president may be appointed as credit
manager. If the president is appointed as the credit manager,
the president may not receive dual compensation for serving
in both capacities.
1996
7-9-23.

S u p e r v i s o r y c o m m i t t e e — Duties — S u s p e n s i o n
or r e m o v a l of officer, director, or credit comm i t t e e member.
(1) (a) Appointees to the supervisory committee shall hold
office until the next annual meeting of the members and
until successors are appointed.
(b) One member of the board of directors, except the
chair of the board and the president, may be appointed to
the supervisory committee.
(c) The president and other employees of the credit
union may not be appointed to the supervisory committee.
(2) (a) The commissioner may remove any member of the
supervisory committee for:
(i) any violation of this chapter or the bylaws of the
credit union;
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(ii) failure to fulfill the duties of office;
(iii) malfeasance; or
(iv) maladministration in office.
(b) The board of directors shall fill any vacancy created
by removal of a supervisory committee member,
(3) It is the duty of the supervisory committee to:
(a) make or cause to be made an examination of the
affairs of the credit union at least annually, including an
inspection of the credit union's books, securities, cash,
accounts, and loans;
(b) investigate or cause to be investigated any complaint that action by the credit union, board of directors,
committees, officers, or employees does not comply with
the law or the credit union's bylaws;
(c) make or cause to be made supplemental audits and
examinations it considers necessary, or as required by the
commissioner or board of directors;
(d) make a written report to the board of directors of its
findings following each audit or examination; and
(e) make or cause to be made a verification of member
accounts:
(i) annually by statistical sampling or otherwise,
in accordance with generally accepted accounting
principles; or
(ii) at least every two years by a complete verification.
(4) (a) The supervisory committee may, by majority vote,
recommend to the board of directors:
(i) the suspension or removal of a credit union
officer or a member of the credit committee; or
(ii) any other action the board of directors could
lawfully take,
(b) Within 30 days after submission of the recommendation to the board of directors, if the board fails to adopt
the material aspects of the recommendation, the supervisory committee may, by unanimous vote and after notifying the commissioner, call a meeting of the credit union
members to consider the recommendation. The members
may, by majority vote of those present at the meeting,
adopt the supervisory committee's recommendation.
(5) (a) The supervisory committee may, by unanimous vote,
suspend or remove a director for any violation of this
chapter or the bylaws of the credit union, malfeasance, or
maladministration in office.
(b) Within 30 days after the suspension or removal of a
director, the supervisory committee shall, after notifying
the commissioner, call a special meeting to present the
matter to the membership of the credit union. The members may, by majority vote of those present, ratify or reject
the action of the supervisory committee. If the members
vote to remove the director, they may at the same meeting
elect a replacement. If the members vote to reject the
suspension or removal, they shall reinstate the director.
(6) The bylaws may prescribe other duties and responsibilities of the supervisory committee.
2000
7-9-24.

Compensation of directors, committee m e m bers, and president — E x p e n s e reimbursement.
(1) A member of the board of directors, credit committee, or
supervisory committee may not receive any compensation for
services as such, except that the reimbursement of reasonable
expenses incurred in the execution of the duties of the position
may not be considered compensation.
(2) Any member of a credit union who incurs any expenses
or performs any service authorized by the board of directors
may be compensated or reimbursed for the expenses or services in an amount approved by the board of directors.

171

FINANCIAL INSTITUTIONS

(3) The board of directors shall determine the compensation
for a president appointed as general manager.
1996
7-9-25.

S h a r e s — N u m b e r u n l i m i t e d — Subscription
and p a y m e n t — P a r value — O w n e r s h i p req u i r e d for m e m b e r s h i p — D o r m a n t a c c o u n t s .
(1) The capital of the credit union shall be unlimited in
amount.
(2) Shares of the credit union may be subscribed and paid
for in cash or its equivalent in a manner prescribed in the
bylaws.
(3) The par value of each share of a credit union shall be
determined by the board of directors in multiples of $5 as
prescribed in the bylaws.
(4) Each member of the credit union shall subscribe to at
least one share and pay the initial installment thereon. The
par value of the share shall be paid for within six months.
(5) The board of directors may close a member's account
when the share par value is not paid within the required
period or the par value is not maintained. Notice in writing
shall be mailed to the member at the last known address and
shall contain a statement t h a t the member may increase
payment or voluntarily close the account within 60 days of
receipt of the notice.
(6) When a member's account becomes dormant or is reasonably presumed to be dormant and abandoned, as provided
in Chapter 1, the credit union by resolution of the board of
directors may close the account and transfer the credits of the
account to an account for unclaimed shares. Thereafter the
credit union may not pay dividends or interest on the account,
as provided in the bylaws, until the funds in the account
escheat to the state of Utah. Prior to transferring the member's dormant and abandoned account to t h e credit union
unclaimed shares account, the credit union shall mail a
written notice to the member at the member's last known
address stating t h a t this action will be t a k e n within 30 days of
the date of the notice.
1983
7-9-26.

Loans t o m e m b e r s — I n v e s t m e n t officers —
Investments.
(1) The capital and surplus of the credit union shall be
loaned to the members for the purposes and upon the endorsements or security and the terms as the bylaws provide.
(2) Within 30 days after the annual meeting of the members
the board of directors may appoint one or more investment
officers who shall have responsibilities for t h e credit union
investment portfolio based upon policy established by the
board of directors and as provided in this chapter or in the
bylaws.
(3) The credit union by action of its board of directors may
invest its funds as follows:
(a) in securities, obligations, or other instruments of, or
issued by, or fully guaranteed as to principal and interest
by, the United States of America or any of its agencies, or
in any trusts established by investing directly or collectively in these instruments;
(b) in obligations of any state of t h e United States, the
District of Columbia, the Commonwealth of Puerto Rico,
and the territories organized by Congress, or any of their
political subdivisions;
(c) in certificates of deposit or accounts issued by a
federally insured state or national depository institution;
(d) in loans to, or in shares or deposits of, other
federally insured credit unions, central credit unions,
corporate credit unions, or a central liquidity facility
established under state or federal law;
(e) in shares, stocks, loans, or other obligations of any
organization, corporation, or association, if the membership or ownership of the organization, corporation, or
association is primarily confined or restricted to credit
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unions, and if the purpose for which it is organized is to
strengthen or advance the development of credit unions or
credit union organizations; and
(f) in other investments that nre reasonable and prudent.
1996
7-9-27. D i v i d e n d s — I n t e r e s t r e f u n d s .
(1) After allocations to required reserves, a credit union
may declare and pay a dividend from n n ' u n t earnings and
undivided earnings at the discretion of the board of directors
and as provided in its bylaws.
(2) Dividends may be paid at different rates on different
types or sizes of accounts.
(3) The board of directors may authorize .-my interest refunds on such classes of loans and under such conditions as
the board authorizes.
(4) A credit union need not pay a dividend on any account
less than the par value of one share.
1983
7-9-28. Loan to c r e d i t u n i o n official.
The board of directors shall review and either approve or
deny a loan application on which a member of the board of
directors, credit committee, supervisory committee, president,
or credit manager is a direct obligor, or endorser, cosigner, or
guarantor.
1996
7-9-29. Allowance a c c o u n t for l o a n losses.
As of January 1, 1984, a credit union shall establish an
allowance account for loan losses subject to regulation as the
commissioner may prescribe.
1983
7-9-30. R e s e r v e r e q u i r e m e n t s — "Risk a s s e t s " d e f i n e d .
(1) As used in this section, the words "risk assets" means all
assets except the following:
(a) cash on hand;
(b) deposits and shares in federal or state banks, savings and loan associations, and credit unions;
(c) assets which are insured by any agency of the
federal government, the Federal National Mortgage Association, or the Government [National] Mortgage Association;
(d) loans to students insured under Title IV, Part B of
the Higher Education Act of 1965, 20 U.S.C. Sections 1071
et seq. or similar state insurance programs;
(e) loans insured under Title 1 of the National Housing
Act, 12 U.S.C. Sections 1702 et seq. by the Federal
Housing Administration;
(f) shares or deposits in corporate credit unions as
provided in Section 7-9-44, or of any other state act, or of
the Federal Credit Union Act;
(g) accrued interest on nonrisk investments; and
(h) loans fully guaranteed by shares or deposits.
(2) At the end of each accounting period, after payment of
any interest refunds, the credit union shall determine the
gross income from member loans and from this amount shall
set aside a regular reserve in accordance with Subsections (a)
(b), and (c).
(a) A credit union in operation for more than four years
and having assets of $500,000 or more shall set aside a
minimum of 10% of gross income from member loans until
the regular reserve equals at least 4% of the total of
outstanding loans and risk assets, then a minimum of 5%
of gross income from member loans until the regular
reserve equals at least 6% of the total of outstanding loans
and risk assets.
(b) A credit union in operation for less than four years
or having assets of less than $500,000 shall set aside a
minimum of 10% of gross income from member loans until
the regular reserve equals at least V/2% of the total of
outstanding loans and risk assets, then a minimum of 5%
of gross income from member loans until the regular
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reserve equals at least 10% of the total of outstanding
loans and risk assets.
(c) The regular reserve belongs to the credit union and
shall be used to build equity and to meet contingencies or
losses when authorized by the commissioner or the supervisor of credit unions.
(d) The commissioner may temporarily reduce or waive
the requirements for the regular reserve placement if he
finds it to be in the best interest of the credit union. 1990
7-9-31. Shares held in trust.
(1) Shares may be issued to and deposits received in the
name of a minor, and these shares and deposits may, in the
discretion of the board of directors, be withdrawn by the minor
or by his parent or guardian.
(2) A credit union share account, share certificate, deposit,
or deposit certificate may be held in trust provided that the
trustor, trustee, or primary beneficiary is a member of the
credit union.
(3) The trustee of the trust meeting the requirements of
Subsection (2) shall exercise the rights of the trust as a
member of the credit union.
1996
7-9-32. Joint accounts — Accounts providing for payment to designated person on death of owner
or owners.
(1) If a deposit or share account is opened in any credit
union in the name of two or more persons, whether minor or
adult, in such form that the money in the account is payable to
the survivor or survivors, the account and all additions to it
are considered held by these persons as joint tenants or
owners.
(2) The money in a joint account may be paid to or on the
receipt or withdrawal order of any one of the joint owners
during their lifetimes or to or on receipt of withdrawal order of
any one of the survivors of them after the death of any one or
more of them upon presentation of the pass or account book or
other evidence of ownership as required by the bylaws of the
credit union. The opening of the account in such form shall, in
the absence of fraud, undue influence, or legal proof of other
intent, be conclusive evidence in any action or proceedings
concerning said account of the intention of the parties to the
account to vest title to such account and the additions thereto
in such survivor and survivors.
(3) By written instructions given to the credit union by all
parties to the account, the signature of more than one of such
persons during their lifetime or of more than one of the
survivors after the death of any one of them may be required
on a receipt or withdrawal order, in which case the credit
union shall pay the moneys in the account only in accordance
with such instructions, but no such instructions shall limit the
right of the survivor or survivors to receive the money in the
account.
(4) Payment of all or part of the money in a joint account as
provided in Subsections (2) and (3) shall discharge the credit
union from liability with respect to the money paid prior to
receipt by the credit union of a written notice from any one of
the joint owners directing the credit union not to permit
withdrawals in accordance with the terms of the account or
the instructions. After receipt of such notice a credit union
may refuse, without incurring liability, to honor any receipt or
withdrawal on the account pending determination of the
rights of the parties. No credit union paying any survivor shall
be liable for any estate, inheritance, or succession taxes.
(5) The pledge to a credit union of all or part of a share
account in joint tenancy or ownership signed by that person or
those persons who are authorized in writing to make withdrawals from the account shall, unless the terms of the share
account provide specifically to the contrary, be a valid pledge
and transfer to the credit union of that part of the account
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pledged, and shall not operate to sever or terminate the joint
and surviving ownership quality of all or any part of the
account.
(6) Any credit union may issue share or deposit accounts in
the name of one or more persons with the provision that upon
the death of the owner or owners thereof the proceeds shall be
the property of the person or persons designated by the owner
or owners and shown by the records of such credit union, but
such proceeds shall be subject to the debts of the decedent and
the payment of Utah inheritance tax, if any. However, upon
the receipt of acquittance of the person so designated or six
months having elapsed from the date of death and no claim on
the account having been made for taxes, the credit union may
make payment to the persons designated by the deceased
owner or owners and having done so is discharged from
further obligation and relieved from all further liability for
payment made under this subsection.
1981.
7-9-33. Lien and right of set off of credit union.
(1) A credit union shall have a lien and right of set off on a
member's individual, joint, multiple party, or transaction
accounts, including any accumulated dividend or interest, for
any sum due the credit union from the member.
(2) All funds in the account at any time are subject to the
lien and right of set off.
^
(3) A security interest in the funds shall be perfected by
restricting withdrawals of the funds.
(4) A lien under this section does not apply if:
(a) the application of the lien will cause a loss of a tax
incentive for the customer or member; or
(b) is prohibited by law.
7-9-34.

1996

Tax e x e m p t i o n of credit u n i o n s .

(1) Except as otherwise provided in this section, credit
unions organized under this chapter or prior law are exempt
from taxation.
(2) Any real property or any tangible personal property
owned by the credit union shall be subject to taxation to the
same extent as other similar property is taxed.
(3) For purposes of the corporate tax, credit unions shall be
governed by Section 59-7-102.
(4) This section does not exempt credit unions from sales or
use taxes, or fees owed to the department in accordance with
this title and rules of the department.
1994
7-9-35.

Repealed.

7-9-36.

Dissolution.

1983

(1) A credit union may be dissolved upon a majority vote of
the entire membership.
(2) A copy of a notice of a special meeting to consider the
matter shall be mailed to the members of the credit union at
least ten days before the date of the meeting.
(3) Any member not present at the meeting may within the
following 20 days vote for or against dissolution by signing a
statement approved by the commissioner. A vote cast in this
manner has the same force and effect as if cast at the meeting.
A member not voting within the 20-day period is considered to
be in favor of the dissolution.
(4) The officers of the credit union may appoint a liquidating agent, subject to the approval of the commissioner, who
has the right to exercise all the powers of the dissolved credit
union to wind up its affairs. If the liquidating agent is other
than the Utah League of Credit Unions or the National Credit
Union Administration, the liquidator shall provide a bond or
other security, as required by the commissioner, for the
faithful discharge of duties in connection with the liquidation,
including accounting for all money collected.
(5) Upon the vote required under this section, a certificate
of dissolution, signed by the chair of the board and the
secretary, shall be filed with the commissioner and shall state
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the vote cast in favor of dissolution, the proposed date upon
whicli t n e credit union will cease to do business, the names
and addresses of the directors and officers of the credit union
and the name and address of the liquidating agent appointed
by the officers of the credit union. The commissioner shall
approve the dissolution unless he finds t h a t the procedures set
forth in this section have not been properly followed.
(6) Upon approval, the credit union shall cease to do business except for the purpose of discharging its debts, collecting
and distributing assets, and doing all acts required to adjust,
wind up, and dissolve its business and affairs. It may sue and
be sued for the purpose of enforcing debts or obligations until
its affairs are fully adjusted.
(7) If the board or t h e liquidating agent determines that all
assets from which a reasonable return could be expected have
been liquidated and distributed, it shall execute a certificate of
dissolution in a form approved by t h e commissioner and file it
with the department and t h e Division of Corporations and
Commercial Code. After the certificate has been filed, the
credit union is dissolved.
1994
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7-9-37. Transfer of members of dissolved, merged, consolidated, transferred, or acquired credit
union.
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Members of a dissolved, merged, consolidated, transferred,
or acquired credit union may become members of another
existing credit union with a related limited field of membership as approved by the commissioner.
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1983

7-9-39. Voluntary merger.
(1) Any credit union may merge with another credit union
under the existing charter of the other credit union when all of
the following have occurred:
(a) the majority of the directors of each merging credit
••.;••:• union votes in favor of the merger plan;
•:..-.. (b) the commissioner approves the merger plan;
(c) the majority of the members of each merging credit
union present at a meeting called for the purpose of
considering the merger plan votes to approve the merger
plan, but a vote of t h e membership of the surviving credit
union is not required if its board of directors determines
that the merger will not have any significant effect on the
organization, membership, or financial condition of the
credit union; and
(d) (i) the National Credit Union Administration or its
successor federal deposit insurance agency approves
the merger plan and commits to insure deposits of the
surviving credit union; or
(ii) the commissioner approves the surviving credit
union to operate without federal deposit insurance in
accordance with Section 7-9-45.
(?) Upon merger, the chair of the board and secretary of
each credit union shall execute, and file with the department,
a certificate of merger setting forth:
(a) the time and place of the meeting of the board of
directors at which the plan was approved;
(b) the vote by which the directors approved the plan;
(c) a copy of t h e resolution or other action by which the
plan was approved;
(d) the time and place of the meeting of the members at
which the plan was approved;
(e) the vote by which the members approved the plan;
and
(f) the effective date of the merger, which shall be:
(i) the date on which the last approval or vote
required under Subsection (1) was obtained; or (ii) a later date specified in the merger plan.
(3) On the effective date of any merger:
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(a) all property, property rights, and interests of t h e
merged credit union shall vest in the surviving credit
union without deed, endorsement, or other instrument of
transfer; and
(b) all debts, obligations, and liabilities of the merged
credit union are considered, to have been assumed by the
surviving credit union.
(4) Except as provided in Subsection (5)(b), if the surviving
credit union is chartered under this chapter, the residents of a
county in the limited field of membership of the merging credit
union may not be added to the limited field of membership of
the surviving credit union, except that the surviving credit
union:
(a) may admit as a member any member of the merging
credit union that is not in the limited field of membership
of the surviving credit union if the member of the merging
credit union was a member of that credit union at the time
of merger; and
(b) may service any member-business loan of t h e merging credit union until the member-business loan is paid in
full.
(5) (a) This section shall be interpreted, whenever possible,
to permit a credit union chartered under this chapter to
merge with a credit union chartered under any other law
if the preservation of membership interest is concerned.
(b) The commissioner may under Subsection (1Kb) approve a merger plan t h a t includes the addition of t h e
residents of a county in the limited field of membership of
the merging credit union to the limited field of membership of the surviving credit union if the commissioner
finds that:
(i) t h e expansion of t h e limited field of membership
of the surviving credit union is necessary for t h a t
credit union's safety and soundness; and
(ii) the expanded limited field of membership of
the surviving credit union meets the criteria stated in
Subsection 7-9-52(3Xc).
(6) If the commissioner approves a merger plan under
Subsection (5)(b) under which the surviving credit union's
limited field of membership after the merger will include
residents of more than one county, Subsections (6)(a) through
(e) apply to the surviving credit union.
(a) The domicile-county of the surviving credit union is:
(i) if the credit union does not have a limited field
of membership under Subsection 7-9-53(2)(c) or
(2Xd), the county in which the credit union h a s
located the greatest number of branches as of the
date the merger is effective; or
(ii) if the credit union has a limited field of membership under Subsection 7-9-53(2)(c) or (2)(d), the
county t h a t is the domicile-county of the surviving
credit union under Section 7-9-53;
(b) Within the surviving credit union's domicile-county,
the surviving credit union may establish, relocate, or
otherwise change the physical location of the credit
union's:
(i) main office; or
(ii) branch.
(c) Within a county other t h a n the domicile-county t h a t
is in t h e limited field of membership of the surviving
credit union after the merger, the surviving credit union
may not:
(i) establish a main office or branch if the main
office or branch was not located in the county as of the
date t h a t the merger is effective;
(ii) participate in a service center in which it does
not participate as of the date that the merger is
effective; or
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(iii) relocate the surviving credit union's main office or a branch located in the county as of the date
that the merger is effective unless the commissioner
finds that the main office or branch is being relocated
within a three-mile radius of the original location of
the main office or branch.
(d) After the merger, the surviving credit union may
admit as a member:
(i) a person in the surviving credit union's limited
field of membership after the date that the merger is
effective; or
(ii) a person belonging to an association that:
(A) is added to the limited field of membership
of the credit union; and
(B) resides in the domicile-county of the surviving credit union, as defined in Section 7-9-53.
(e) In addition to any requirement under this Subsection (6), a surviving credit union shall comply with any
requirement under this title for t h e establishment, relocation, or change in the physical location of a main office
or branch of a credit union.
1999
7-9-39.5. S u p e r v i s o r y merger.
If a credit union is merged with another credit union as a
result of a supervisory action under Chapter 2 or 19, the
commissioner may permit the surviving credit union to have a
limited field of membership t h a t is larger than a limited field
of membership permitted under Section 7-9-51.
1999
7-9-40, 7-9-41.

Repealed.

1991,1999

7-9-42. Record r e q u i r e m e n t s .
(1) A credit union shall maintain all books, records, accounting systems, and procedures in accordance with rules the
commissioner may prescribe or in accordance with Chapter 1.
(2) In prescribing these rules, the commissioner shall consider the size of a credit union and its ability to comply.
(3) A credit union is not liable for destroying records after
the expiration of the record retention time prescribed by t h e
rules.
(4) A photostatic or photographic reproduction of any credit
union records shall be admissible as evidence of transactions
with the credit union.
1981
7-9-43. B o a r d of Credit U n i o n Advisors.
There is created a Board of Credit Union Advisors of five
members to be appointed by the governor.
(1) Members of the board shall be individuals who are
familiar with and associated in t h e field of credit unions.
(2) At least three of the members shall be persons who
have had three or more years of experience as a credit
union officer and shall be selected from a list submitted to
the governor by the U t a h League of Credit Unions.
(3) The board shall meet quarterly.
(4) A chair of the advisory board shall be chosen each
year from the membership of the advisory board by a
majority of the members present at the board's first
meeting each year.
(5) (a) Except as required by Subsection (b), as terms
of current board members expire, the governor shall
appoint each new member or reappointed member to
a four-year term.
(b) Notwithstanding the requirements of Subsection (a), the governor shall, a t the time of appointment or reappointment, adjust the length of terms to
ensure t h a t the terms of board members are staggered so t h a t approximately half of the board is
appointed every two years.
(6) When a vacancy occurs in t h e membership for any
reason, the replacement shall be appointed for the unexpired term.
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(7) All members shall serve until their successors are
appointed and qualified.
(8) (a) Members shall receive no compensation or benefits for their services, but may receive per diem and
expenses incurred in the performance of the member's official duties at the rates established by the
Division of Finance under Sections 63A-3-106 and
63A-3-107.
(b) Members may decline to receive per diem and
expenses for their service.
(9) Meetings of the advisory board shall be held on the
call of the chair. A majority of the members of the board
shall constitute a quorum.
(10) The Board of Credit Union Advisors h a s t h e duty
to advise the governor and commissioner on problems
relating to credit unions and to foster the interest and
cooperation of credit unions in the improvement of their
services to the people of the state of Utah.
1996
7-9-44. Corporate central credit union.
(1) A credit union in which all credit unions, t h e Utah
League of Credit Unions and its affiliates are eligible for
membership may be established in this state and shall be
known as a corporate central credit union.
(2) The corporate central credit union has all the powers
and rights granted credit unions established under t h i s chapter. The maximum loan by a corporate central credit union
shall be established in the corporate central credit union
bylaws.
(3) Beginning J a n u a r y 1, 1984, and at the end of each
dividend period, the corporate central credit union, in lieu of a
regular reserve as provided in Section 7-9-30, shall transfer
2% of its gross earnings to its central reserve until the reserve
equals 1 V'i% of total assets. If the central reserve falls below
1 V2% of total assets, it shall be replenished by regular
transfers of 2% of gross earnings or by contributions, whichever is less, in such amounts as are needed to maintain the
central reserve at 1 V'2% of total assets.
(4) Charges may be made against the central reserve to the
extent permitted against a regular reserve. No other charges
may be made against the central reserve, except as authorized
in writing by the commissioner.
(5) The purposes of the corporate central credit union are:
(a) to accumulate and prudently manage the liquidity
of its member credit unions through interlending and
investment services;
(b) to act as an intermediary for credit union funds
between members, other corporate credit unions, other
financial institutions, and government agencies;
(c) to obtain liquid funds from other credit union organizations, financial intermediaries, and other sources;
(d) to foster and promote, in cooperation with other
state, regional, and national corporate credit unions and
credit union organizations or associations, the economic
security, growth, and development of member credit
unions; and
(e) to perform other financial services of benefit to its
members authorized by the commissioner.
(6) The corporate central credit union is exempt from supervision fees but is subject to examination fees.
1989
7-9-45.

I n s u r a n c e of s h a r e s and deposits — S e c u r i t y on
s h a r e s and deposits.
(1) Except as provided in Subsection (2), a credit union
subject to the jurisdiction of the department shall obtain and
maintain insurance on shares and deposits from the National
Credit Union Administration or successor federal deposit
insurance agency.
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^Notwithstanding Subsection 7-l-704(7)(aXv) and Subsection (1), a credit union may not be required to obtain
ral insurance on shares and deposits if:
sK(a) the commissioner approves the credit union's elec^ tion not to obtain federal insurance on shares and deposits;
:,, (b) as security for the shares and deposits, the credit
union maintains securities:
(i) that are issued by or directly and unconditionally guaranteed by:
(A) the United States; or
W
(B) an agency of the United States;
(ii) that are held in an account with a primary
reporting dealer that is:
(A) recognized by the Federal Reserve Bank of
;'*
New York; and
(B) independent of the credit union;
(iii) t h a t are held in accordance with Title 70A,
Chapter 8, Uniform Commercial Code — Investment
Securities; and
(iv) in which t h e d e p a r t m e n t h a s an express and
exclusive security interest; and
i.V-'(c) the aggregate value of t h e securities described in
\^Bubsection
(2Kb) is a t all times equal to or greater t h a n
1.15 times t h e aggregate amount of the shares and
%3&^-'&PQi»t* of t h e credit union.
3?" JSJHI The commissioner may appoint the administrator of the
^ t f p n a l Credit Union Administration a s liquidating agent of
an insured credit union.
f
~ ( ^ F a i l u r e to comply with this section constitutes grounds
for supervisory action under C h a p t e r 2 or 19.
1999
7*9-46. Out-of-state c r e d i t u n i o n s — Authorization t o
d o b u s i n e s s i n s t a t e — S u p e r v i s i o n — Exami-

sk'
nation.
As used in this section "out-of-state credit union" means
JjS credit union whose home state is not Utah.
I i2) An out-of-state credit union may maintain a branch in
t e s t a t e only if:
^ ^ (a) maintaining the Utah branch is permissible under
ft

? applicable law, including Sections 7-1-702 and 7-1-708 in
the case of a state chartered credit union; and
(b) the branch h a s been authorized by:
(i) the department and t h e chartering authority of
>&m •:
f^g credit union's home state in the case of a state
chartered credit union; or
^
(ii) t h e National Credit Union Administration or
* "
successor agency in t h e case of a federally chartered
credit union.
f-13) The commissioner may examine and supervise all outof-state credit unions with a branch in t h e state, except federal
credit unions, in the s a m e m a n n e r as the commissioner
examines and supervises credit unions in this state.
1995
IMM?. R e p e a l e d .

1994

7-9-48. Disclosure of share and deposit insurance —
Disclosure if secured through securities.
benefit to its j ^ l P ,

ID A credit union shall comply with all share and deposit
insurance disclosure requirements of the National Credit
Union Administration or its successor agency.
(2) In addition to the disclosure requirements described in
Subsection (1), a credit union t h a t in accordance with Subsection 7-9-45(2) is not insured by t h e National Credit Union
Administration or successor federal deposit insurance agency
shall provide, as prescribed by rule or order, notice t h a t
deposits and shares in t h e credit union are not insured by a
federal deposit insurance agency.
1999

&&49. Limitation of personal liability of directors and
i •
committee members.
./S*
| ! ^ ( 1 } Without limiting the generality of Section 7-9-50, the
"*%Jrticles of incorporation may include a provision eliminating
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or limiting the personal liability of a director, supervisory
committee member, or credit committee member to the credit
union, its members, or its depositors for monetary damages for
any action taken or any failure to take any action as a director,
supervisory committee member, or credit committee member,
except liability for:
(a) the amount of a financial benefit received by a
director, supervisory committee member, or credit committee member to which he is not entitled;
(b) an intentional infliction of harm on the credit union,
its members, or depositors; or
(c) an intentional violation of criminal law.
(2) No provision authorized under this section may eliminate or limit the liability of a director, supervisory committee
member, or credit committee member for any act or omission
occurring prior to the date when the provision becomes effective.
(3) Any provision authorized under this section to be included in the articles of incorporation may also be adapted in
the bylaws or by resolution, but only if the provision is
approved by the same percentage of members aV would be
required to approve it as an amendment to t h e articles of
incorporation.
1994

7-9-50. General limitation on liability.
A director, supervisory committee member, credit committee
member, or officer is not liable to the credit union, its members, its depositors, any conservator or receiver, or any assignee or successor-in-interest thereof, for any action taken, or
any failure to take any action, as a director, supervisory
committee member, credit committee member, or officer, as the
case may be, unless:
(1) he has breached or failed to perform the duties of
the office in compliance with this title; and
(2) the breach or failure to perform constitutes gross
negligence, willful misconduct, or intentional inflictionof
h a r m on the credit union or its members.
1994

7-9-51. Limited field of membership.
(1) Except as provided in Subsection (3), the limited field of
membership of a credit union may include only the following:
(a) the immediate family of a member of the credit
union;
(b) the employees of the credit union;
(c) residents of a single county; and
(d) one or more associations.
(2) A credit union may have a limited field of membership
that is more restrictive, than the limited field of membership
described in Subsection (1). ,
(3) A credit union may have a limited field of membership
that is less restrictive than the limited field of membership
described in Subsection (1) if the limited field of membership
of the credit union:.
(a) is determined under Subsection 7-9-53(2Xc) or
(2Xd);
(b) is approved by the commissioner after a merger
under Subsection 7-9-39(5); or
(c) is permitted by the commissioner after a merger in
accordance with Section 7-9-39.5.
(4) If a credit union includes the residents of one county in
its limited field of membership, the credit union may not
change its limited field of membership to include a different
county t h a n the county t h a t is first included in t h e limited
field of membership of the credit union.
1999

7-9-52. Expansion of a limited field of membership.
(1) The commissioner shall comply with Subsection (2) if
the commissioner receives a request to approve an amendment to the bylaws of a credit union that expands the credit
union's limited field of membership to include:
(a) residents of one county; or

7-9-53
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(ii) in which the credit union has located the great(b) an association consisting of 50 or more persons.
est number of branches as of January 1, 1999.
(2) If the conditions of Subsection (1) are met, the commis(c) "Grandfathered limited field of membership" means
sioner shall:
the limited field of membership as of May 3, 1999, of a
(a) give notice of the request in the manner and to the
credit union described in Subsection (2)(d).
extent the commissioner considers appropriate to institu(2) For each credit union formed before January 1, 1999, its
tions subject to the jurisdiction of the department that:
(i) are located in the county, if the limited field of limited field of membership as of May 3, 1999, is determined
membership is being expanded to include residents of as follows:
(a) if the limited field of membership stated in the
a county; or
bylaws of the credit union as of January 1,1999, complies
(ii) serve or may serve the association described in
with Section 7-9-51, the credit union's limited field of
Subsection (1Kb), if that association is being added to
membership is the limited field of membership indicated
the limited field of membership; and
in its bylaws;
(b) cause a supervisor to examine and submit written
(b) (i) the limited field of membership of a credit union
findings and recommendations to the commissioner as to:
as of May 3, 1999, is as provided in Subsection
(i) whether the credit union is adequately capital(2)(b)(ii) if:
ized;
(A) the limited field of membership stated in
(ii) whether the credit union has the financial
the bylaws of the credit union as of January 1,
capacity to serve the financial needs of the expanded
1999, includes the residents of more than one
limited field of membership in a safe and sound
county; and
manner;
(B) as of January 1, 1999, the credit union's
(iii) whether the credit union has the managerial
main office and any of its branches are located in
expertise to serve the financial needs of the expanded
only one county in its limited field of memberlimited field of membership in a safe and sound
ship;
manner;
(ii) as of May 3, 1999, the limited field of member(iv) any potential harm the expansion of the limship of a credit union described in Subsection (2)(bXi)
ited field of membership may have on the institutions
is:
described in Subsection (2)(a); and
(A) the immediate family of a member of the
(v) the probable beneficial effect of the expansion.
credit union;
(3) The commissioner may approve the amendment to the
(B) the employees of the credit union;
bylaws described in Subsection (1) if the commissioner:
(C) residents of the one county in which the
(a) has given the notice required under Subsection
credit union has its main office or branches as of
(2)(a);
January 1, 1999, and
(b) received the written findings and recommendations
(D) any association that as of January 1,1999,
of the supervisor under Subsection (2Kb); and
is in the limited field of membership of the credit
(c) finds that:
union;
(i) the credit union is adequately capitalized;
(c) (i) the limited field of membership of a credit union
(ii) the credit union has the financial capacity to
as of May 3, 1999, is as provided in Subsection
serve the financial needs of the expanded limited field
(2Xc)(ii) if:
of membership in a safe and sound manner;
(A) the limited field of membership of a credit
(iii) the credit union has the managerial expertise
union stated in the bylaws of the credit union a£
to serve the financial needs of the expanded limited
of January 1, 1999, includes residents of more
field of membership in a safe and sound manner; and
than one county;
(iv) any potential harm the expansion of the lim(B) as of January 1,1999, the credit union has
ited field of membership may have on other institua main office or branch in more than one county
tions subject to the jurisdiction of the department
and
does not clearly outweigh the probable beneficial
(C) as a result of a merger pursuant to i
effect of the expansion.
supervisory action under Chapter 2 or 19 that if
(4) In accordance with Section 7-1-309, the commissioner
effective on or after January 1, 1983, but befon
may hold a hearing on the expansion of a credit union's limited
January 1, 1994, the credit union acquired f
field of membership.
branch in a county in the limited field of mem
(5) This section may not be interpreted to permit a credit
bership of the credit union and the credit unioi
union to:
did not have a branch in the county before tin
(a) expand its limited field of membership to include
merger;
residents of more than one county; or
(ii) as of May 3,1999, the limited field of member
(b) change the county included in the limited field of
ship of a credit union described in Subsection (2)(c)(i
membership of a credit union, if any.
1999
is the same limited field of membership that thi
credit union would have had under Subsection (2Xd
7-9-53. Grandfathering.
except that the credit union:
(1) As used in this section and Section 7-9-54:
(A) is not subject to Subsection (3); and
(a) "Association that resides in a domicile-county"
(B) is subject to Subsection (4)(b); and
means an association that:
(d) (i) the limited field of membership of a credit unioi
(i) operates a place of business or other physical
as of May 3, 1999, is as provided in Subsectioi
location in the domicile-county; or
(ii) has at least 100 members that are residents of
GXdXii) if:
the domicile-county.
(A) the limited field of membership stated i:
the bylaws of the credit union as of January ]
(b) "Domicile-county" means the county:
1999, includes the residents of more than on
(i) in the limited field of membership of-the credit
county; and
union as of January 1, 1999; and
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of January 1,
lore than one
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are located in
Id of member>ldpf memberiection(2XbXi)
nember of the
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in Subsection
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(B) as of January 1,1999, the credit union has
a main office or branch in more than one county;
3
(ii) as of May 3,1999, the limited field of membership of a credit union described in Subsection (2)(d)(i)
is:
(A) the immediate family of a member of the
credit union;
(B) the employees of the credit union;
(C) residents of the credit union's domicile1
county;
(D) the residents of any county other than the
domicile-county:
(I) if, as of January 1, 1999, the county is
in the limited field of membership of the
credit union; and
(II) in which, as of January 1, 1994, the
credit union had located its main office or a
branch; and
(E) any association that as of January 1,1999,
is in the limited field of membership of the credit
-, \ union.
-%$&) If a credit union's limited field of membership is as
described in Subsection (2)(d), beginning May 3, 1999, the
^credit union:
(a) within the credit union's domicile-county, may establish, relocate, or otherwise change the physical location of the credit union's:
(i) main office; or
(ii) branch;
(b) within a county other than a domicile-county that is
>:
in the credit union's grandfathered limited field of membership, may riot:
(i) establish a main office or branch that:
(A) was not located in the county as of January 1, 1999; or
.(B) for which the credit union has not received
by January 1, 1999, approval or conditional approval of a site plan for the main office or branch
from the planning commission of the municipality where the main office or branch will be
located;
(ii) participate in a service center in which it does
not participate as of January 1, 1999; or
(hi) relocate the credit union's main office or a
branch located in the county as of January 1, 1999,
unless the commissioner finds that the main office or
branch is relocated within a three-mile radius of
where it was originally located; and
(c) may only admit as a member:
(i) a person in the credit union's grandfathered
limited field of membership; or
(ii) a person belonging to an association that:
(A) is added to the limited field of membership
of the credit union; and
(B) resides in the domicile-county of the credit
union.
(4) (a) If a credit union's limited field of membership is as
described in Subsection (2)(b), as of May 3, 1999, the
credit union may operate as a credit union having a
limited field of membership under Section 7-9-51.
(b) If a credit union's limited field of membership is as
described in Subsection (2Xc), as of May 3, 1999, the
credit union:
(i) within the credit union's domicile-county, may
establish, relocate, or otherwise change the physical
location of the credit union's:
,%
(A) main office; or
'A *
(B) branch;
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(ii) within a county other than its domicile-county
that is in the credit union's limited field of membership under Subsection (2)(c), may not:
(A) establish a main office or branch that was
hot located in the county as of January 1, 1999;
(B) participate in a service center in which it
does not participate as of January 1, 1999; or
(C) relocate the credit union's main office or a
branch located in the county as of January 1,
1999, unless the commissioner finds that the
• •'•'••• main office or branch is relocated within a threemile radius of where it was originally located;
"
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(iii) may only admit as a member:
(A) a person in the credit union's limited field
of membership under Subsection (2)(c); or
(B) a person belonging to an association that is
added to the limited field of membership of the
credit union, regardless of whether the association resides in the domicile-county of the credit
union.
(5) (a) Notwithstanding Subsections (1) through (4), after
May 3,1999, a credit union described in Subsection (2Xc)
or(2)(d)may:
(i) operate an office or branch that is operated by
the credit union on May 3, 1999, but that is not
located in a county that is in the credit union's limited
field of membership as of May 3, 1999; and
/ (ii) serve a member who is not in a credit union's
limited field of membership as of May 3, 1999, if the
member is a member of the credit union as of March
15,1999. /
(b) Subsection (5)(a) does not authorize a credit union
' •

to

•'•{

• .;'•'"

'•:• .'.,

,'•;

;

(i) establish a branch in a county that is not in the
credit union's limited field of membership as of May
3, 1999, unless ihe branch meets the requirements
under this title for establishing a branch; or
(ii) for a credit union described in Subsection
(2)(d), include in its limited field of membership an
association that:
(A) as of Januar^r 1, 1999, is not included in
the credit union's limited field of membership;
and
(B) does not reside within the credit union's
domicile^couilty.
(6) A credit union shall amend its bylaws in accordance
with Section 7-9-11 by no later than August 3,1999, to comply
with this section.
(7) In addition ?to any requirement under this section, a
credit union shall comply with any requirement under this
title for the establishment, relocation, or change in the physical location of a main office or branch of a credit union.
1999
7-9-54. Electing to terminate grandfathering.
(1) (a) In accordance with this section, a credit union that
has a grandfathered limited field of membership under
Section 7-9-53 may terminate the grandfathering of the
credit union's grandfathered limited field of membership
if, by no later than August 3, 1999, the credit union has
received approval from the commissioner in accordance
with Section 7-9-li of an amendment to the bylaws of the
credit union that establishes a limited field of membership in compliance with Section 7-9-51,
(b) Notwithstanding Subsection (l)(a), a credit union
seeking to terminate its grandfathered limited field of
membership may not amend its bylaws to include in the
limited fields of membership of the credit union after
termination of the grandfathering a county other than the
domicile-county of the credit union.
/

•.
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(2) On receipt of a request under Subsection (1) to approve
an amendment to the bylaws of a credit union, the commissioner shall give notice of the request in the manner and to the
extent the commissioner considers appropriate to institutions
subject to the jurisdiction of the department that:
(a) are located in a county within the credit union's
grandfathered limited field of membership; or
(b) may be affected by the termination of the
grandfathering.
(3) The commissioner may approve the amendment to the
bylaws described in Subsection (1) if the commissioner:
(a) has given the notice required by Subsection (2); and
(b) finds that any harm the termination of the
grandfathering may have on other institutions subject to
the jurisdiction of the commissioner does not clearly
outweigh the probable beneficial effect of the termination.
(4) In accordance with Section 7-1-309, the commissioner
may hold a hearing on the termination of the grandfathering
of a credit union.
(5) Beginning on the date the commissioner approves the
amendments to the bylaws of a credit union under Subsection
(3), the credit union:
(a) may not admit as a member a resident of a county
for which grandfathering is terminated;
(b) may admit as a member a person belonging to an
association regardless of whether the association resides
in the domicile-county within the limited field of membership of the credit union;
(c) may serve a member of the credit union who is not
in the credit union's grandfathered limited field of membership, if the member is a member of the credit union on
the day that the grandfathering terminates;
(d) may operate a main office or branch that is located
outside the limited field of membership of a credit union
after grandfathering terminates but is operated by the
credit union on the day that the grandfathering terminates; and
(e) may establish, relocate, or otherwise change the
physical facilities of the credit union's main office or of a
branch in the domicile-county of the credit union if that
county is included in the limited field of membership of
the credit union after termination of the grandfathering.
(6) In addition to any requirement under this section, a
credit union shall comply with any requirement under this
title for the establishment, relocation, or change in the physical location of a main office or branch of a credit union.
1999
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CHAPTER 14
CREDIT INFORMATION EXCHANGE
Section
7-14-1.
7-14-2.
7-14-3.
7-14-4.
7-14-5.

Definitions.
Legislative findings.
Information an institutidn may furnish.
Immunity from liability.
Reciprocal exchange of information authorized.

7-14-1. Definitions.
As used in this chapter:
(1) "Depository institution" means any institution authorized by state or federal law to accept and hold demand
deposits or other accounts which may be used to effect
third party payment transactions. The definition of "depository institution" in Chapter 1 does not apply to
Chapter 14.
(2) "Credit reporting agency" includes any co-operative
credit reporting agency maintained by an association of
financial institutions or one or more associations of merchants.
1995
7-14-2. Legislative findings.
The substantial financial loss to the state and to trade and
commerce within this state resulting from the dishonor or
other return of checks, drafts, or other orders for the payment
of money, including transactions to be consummated by electronic means, requires concerted effort by financial institutions to attempt to minimize the number of such occurrences.
The Legislature finds that to facilitate such concerted effort
adequate protection against liability of the participating financial institutions is necessary.
1981

7-14-3. Information an institution may furnish.
Any institution doing business in the state may report to
any other financial institution, or credit reporting agency the
following:
(1) that an account maintained to effect third party
payment transactions has been closed out by the institution, the reasons therefor, and the identity of the depositor
or account holder;
(2) upon the request of another financial institution
any other information in the files of the institution relating to the credit experience of the reporting institution
with respect to a particular person as to whom inquiry is
made; and
(3) any information concerning attempted or potential
activity to defraud a financial institution or to obtain
funds from a financial institution by fraudulent or other
unlawful means or other information relating to individuals sought by law enforcement authorities for alleged
violations of criminal laws.
1981
7-14-4. I m m u n i t y from liability.
No depository institution making any report or communication of information authorized by this chapter shall be liable to
any person for disclosing such information to any recipient
authorized to receive this information under this chapter, or
for any error or omission in such report or communication.
1981

SATURDAY CLOSING [REPEALED]
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7-14-5. Reciprocal exchange of information authorized.
One or more financial institutions may jointly agree with
one or more other financial institutions for the reciprocal
exchange of any information authorized to be reported by the
provisions of this chapter. Such reciprocal exchange of information or the acts or refusals to act of one or more recipients
because of such information shall not constitute a boycott or
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blacklist, or otherwise be a basis for liability to any person on
the part of any participant in the reciprocal exchange of
information authorized by this chapter.
1981
CHAPTER 15
DISHONORED INSTRUMENTS
Section
7-15-1.
7-15-2.
7-15-3.

Definitions — Civil liability of issuer — Notice of
action — Collection costs — Exemptions.
Notice — Form.
Liability of financial institution upon wrongful dishonor.

7-15-1. Definitions — Civil liability of issuer — Notice
of action — Collection costs — Exemptions.
(1) As used in this chapter:
(a) "Check" means a payment instrument on a depository institution including a:
(i) check;
(ii) draft;
(iii) order; or
(iv) other instrument.
(b) "Issuer" means a person who makes, draws, signs,
or issues a check, whether as corporate agent or otherwise, for the purpose of:
(i) obtaining from any person any money, merchandise, property, or other thing of value; or
(ii) paying for any service, wages, salary, or rent.
(c) "Mailed" means the day that a notice is properly
deposited in the United States mail.
(2) (a) An issuer of a check is liable to the holder of the
check if:
(i) the check:
(A) is not honored upon presentment; and
(B) is marked "refer to maker";
(ii) the account upon which the check is made or
drawn:
(A) does not exist;
(B) has been closed; or
(C) does not have sufficient funds or sufficient
credit for payment in full of the check; or
(iii) (A) the check is issued in partial or complete
fulfillment of a valid and legally binding obligation; and
(B) the issuer stops payment on the check
with the intent to:
(I) fraudulently defeat a possessory lien;
or
(II) otherwise defraud the holder of the
check.
(b) If an issuer of a check is liable under Subsection
(2Xa), the issuer is liable for:
(i) the check amount; and
(ii) a service charge of $20.
(3) (a) The holder of a check that has been dishonored may:
(i) give written or oral notice of dishonor to the
issuer of the check; and
(ii) waive all or part of the service charge imposed
under Subsection (2Kb).
(b) Notwithstanding Subsection (2)(b), a holder of a
check that has been dishonored may not collect and the
issuer is not liable for the service charge imposed under
Subsection (2)(b) if:
(i) the holder redeposits the check; and
(ii) that check is honored.
W If the issuer does not pay the amount owed under'
Subsection (2)(b) within 15 calendar days from the day on
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which the notice required under Subsection (5) is mailed, the
issuer is liable for:
(a) the amount owed under Subsection (2Kb); and
(b) collection costs not to exceed $20.
(5) (a) A holder shall provide written notice to an issuer
before:
(i) charging collection costs under Subsection (4) in
addition to the amount owed under Subsection (2)(b);
or
(ii) filing an action based upon this section,
(b) The written notice required under Subsection (5)(a)
shall notify the issuer of the dishonored check that:
(i) if the amount owed under Subsection (2)(b) is
not paid within 15 calendar days from the day on
which the notice is mailed, the issuer is liable for:
(A) the amount owed under Subsection (2Kb);
and
(B) collection costs under Subsection (4); and
(ii) the holder may file civil action if the issuer does
not pay to the holder the amount owed under Subsection (4) within 30 calendar days from the day on
which the notice is mailed.
(6) (a) If the issuer has not paid the holder the amounts
owed under Subsection (4) within 30 calendar days from
the day on which the notice required by Subsection (5) is
mailed, the holder may offer to not file civil action under
this section if the issuer pays the holder:
(i) the amount owed under Subsection (2)(b);
(ii) the collection costs under Subsection (4);
(iii) an amount that:
(A) is equal to the greater of:
(I) $50; or
(II) triple the check amount; and
(B) does not exceed the check amount plus
$250; and
(iv) if the holder retains an attorney to recover on
the dishonored check, reasonable attorney's fees not
to exceed $50.
(b) (i) Notwithstanding Subsection (6)(a), all amounts
charged or collected under Subsection (6)(a)(iii) shall
be paid to and be the property of the original payee of
the check.
(ii) A person who is not the original payee may not
retain any amounts charged or collected under Subsection (6)(a)(iii).
(iii) The original payee of a check may not contract
for a person to retain any amounts charged or collected under Subsection (6)(a)(iii).
(7) (a) A civil action may not be filed under this section
unless the issuer fails to pay the amounts owed under
Subsection (4) within 30 calendar days from the day on
which the notice required by Subsection (5) is mailed.
(b) In a civil action, the issuer of the check is liable to
the holder for:
(i) the check amount;
(ii) interest;
(iii) all costs of collection, including all court costs
and reasonable attorneys' fees; and
(iv) damages:
(A) equal to the greater of:
(I) $100; or
(II) triple the check amount; and
(B) not to exceed the check amount plus $500.
(c) If an issuer is held liable under Subsection (7)(b),
notwithstanding Subsection (7)(b), a court may waive all
or part of the amounts owed under Subsections (7)(b)(ii)
through (iv) upon a finding of good cause.
(d) (i) Notwithstanding Subsection (7)(b), all amounts
charged or collected under Subsection (7)(b)(iv) shall
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October 22,1999

G. Edward Leary, Commissioner
Utah Department of Financial Institutions
324 South State Street, Suite 201
P.O. Box 89
Salt Lake City, Utah 84110
Re:

Credit Union Loan Participations

Dear Commissioner:
On behalf oOh^America First Credit Union ("America First*'), we are advising you and
the Department of Financial Institutions, of a participation by America First in a commercial loan
originated by HoUaday Bank in the amount of $1,312,500. HoUaday Bank will retain 23.81
percent of the loan and the credit union will purchase the remaining 76.19 percent to allow
HoUaday Bank to originate a loan in excess of its lending limit. The borrower is a long-time
customer of HoUaday Bank. The loan will be secured by real estate. A copy of the Participation
Agreement is attached as Exhibit "A". A number of other credit unions desire to enter into
similar transactions with other banks and depository institutions in Utah.
The purpose of this inquiry is to ascertain that the Department concurs with our position
that the above-described loan participation arrangement complies with the Utah Credit Union
Act, Utah Code Ann. §§ 7-9-1 to -54 (1995 & Supp. 1999) (the "Act"). As you know, the Act
was substantially amended in 1999 to prohibit credit unions from increasing their limited fields
of membership. The 1999 amendments also placed restrictions on credit unions' ability to
originate commercial or business loans. The Act, however, does not restrict credit unions' loan
participation arrangements with other financial organizations and specifically allows credit
unions to invest in all reasonable and prudent investments.
Section 7-1-303 of the Utah Code provides that the Commissioner may authorize
institutions to engage in such joint and cooperative actions as he finds will be in the public
interest such as joint participation in lending programs. Participation arrangements, like the one
between First America and HoUaday Bank, are in the public interest because they preserve
competitive equality in the financial service industry, protect the interests of members,
depositors, and other customers of financial institutions, and promote the availability, efficiency
and profitability offinancial services in this state. See Utah Code Ann. S 7-1-102 (Supp. 1999).
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This letter first discusses the language and history of the Act, second reviews other
jurisdictions' treatment of participation arrangements, and finally argues that constitutional
protections and sound public policy require that the Commissioner allow participation
arrangements between credit unions and other financial institutions in the context of commercial
loans.
I.

THE STATUTE'S PLAIN LANGUAGE PLACES NO RESTRICTIONS ON
CREDIT UNIONS' PARTICIPATION ARRANGEMENTS WITH OTHER
FINANCIAL INSTITUTIONS AND EXPRESSLY PERMITS CREDIT
UNIONS TO INVEST IN REASONABLE AND PRUDENT
INVESTMENTS.

The statute grants credit unions the power to "make loan participation arrangements with
other credit unions, credit union organizations, or financial organizations in accordance with
written policies of the board of directors, if the credit union that originates a loan for which
participation arrangements are made retains an interest of at least ten percent of the loan." Utah
Code Ann. § 7-9-5(12) (Supp. 1999). Accordingly, credit unions' participation in loans with
other credit unions is limited, but credit unions' participation with other financial organizations is
not. Had the legislature wanted to limit credit unions' participation or investment in all loans, it
could have limited all participation arrangements simply with the insertion of the words "or other
financial organization" in the restricting clause.
Credit unions are granted the following additional powers under the Act: (a) to make
contracts; (b) to extend credit secured by real estate; and (c) to invest funds as provided by the
statute and the credit union's bylaws. Id. §§ 7-9-5(1), (11), (19). Participation arrangements
with other financial organizations can be described as any of those three activities. Generally,
participation arrangements are an investment vehicle for credit unions. The statute expressly
provides that credit unions may invest their funds in any "investments that are reasonable and
prudent/' Id. § 7-9-26(3)(f). Accordingly, credit unions may participate with other financial
institutions and invest their funds in loans originated by those institutions. There is no restriction
on a credit union's ability to contract with other financial institutions or to extend credit secured
by real estate. Moreover, the only restriction on credit unions' investment is that it be reasonable
and prudent.
Throughout the Act, loans are distinguished from participations. While the 1999
amendments restricted commercial loans for credit unions, they did not restrict participation
arrangements for commercial loans. The statute now explicitly defines "member-business
loans." The term "member-business loan" refers to any loan, line of credit, or letter of credit, the
proceeds of which will be used for (i) a commercial purpose; (ii) other business investment
property or venture purpose; or (Hi) an agricultural purpose. Member-business loans do not
include any extension of credit (i) that is folly secured by a lien on a one- to four-family dwelling
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that is the primary residence of a member; (ii) that is folly secured by (a) shares or deposits in the
credit union making the extension of credit; or (b) deposits in other financial institutions; (iii) the
repayment of which is folly insured or folly guaranteed by or where there is an advance
commitment to purchase in foil by an agency of (a) the federal government; (b) a state; or (c) a
political subdivision of the state or (iv) that is granted by a corporate credit union to another
credit union. See & § 7-9-3(7).
The Act limits loans but does not limit participations. Under the heading of "Loan
limitations," the legislature limited credit unions' ability to extend member-business loans. See
id. § 7-9-20(7). The statute also limits member-business loans extended through loan
participation arrangements in accordance with subsection 7-9-5(12). See id. § 7-9-20(7)(f).
However, the statute does not limit credit unions' ability to participate in loans originated by
other financial organizations. Loans are different from participations. The statute recognizes this
difference and remains silent on participations of credit unions with financial organizations other
than credit unions.
The Act, however, does limit participation with other credit unions and member-business
loans extended through loan participation arrangements with other credit unions to $1,000,000
for each credit union participating in such loans; it requires that for loans to business entities at
least one individual having a controlling interest in that business entity has been a member of the
credit union for at least six months prior to the date of the extension of the loan. See idL §§ 7-920(7)(b)(ii), (f). Nonetheless, the Act does not limit participation arrangements as investment
vehicles for credit unions.
The 1999 amendments to the Act came about as a resolution of a heated political debate
between banks and credit unions. Participations and restrictions on such investment vehicles
were never part of that debate. Rather, the banks and credit unions focused on restrictions on
credit unions limited fields of membership and on origination of commercial loans by credit
unions.
Records of legislative hearings and the committee meetings, demonstrate that neither the
Committee nor the entire Senate discussed limiting investments of a credit unions. Furthermore,
participation loans, where a credit union is the participating lender and a financial institution is
the originating lender, were also never discussed. If it was the intent of the legislature to limit
the investment capabilities of a credit union, as a participating lender, it would have been
discussed in the hearings or clearly drafted within Act. See Hearings on SB0237 Before Senate
Business, Labor, and Economic Development Standing Comnu 53d Leg. Gen. Sess,, (Feb. 16,
1999) (statement of Sen. L. Alma Mansell); Floor Debate, 53d Leg. Gen. Sess,,(Feb. 20,1999)
(Motion to Adopt Committee Report and Amendment on SB 0237/ Senator Mansell has
expressed his support of participation by credit unions in such transactions as a way where our
member credit unions can cooperate and associate with banks in Utah. He has further stated that
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it was not his or the legislature's intent to limit the ability of a credit union to enter into
commercialioan participations^ , rp,
<*See letter dated October 15,1999 from John Lund to Commissioner Leary.
If the legislature intended to restrict participations, it clearly could have done so. Wellsettled rules of statutory construction require that "statutes are generally to be construed
according to their plain language." Zoll & Branch. P.C. v. Asav. 932 P.2d 592, 594 (Utah
1996). Courts will not infer restrictions in the absence of language creating such restrictions.
See 2A Norman J. Singer, Sutherland Statutory Construction § 46.01, at 81 (5th ed. 1992); see
also Utah Bankers Ass'n v. Utah Den't of Fin. Inst.. 888 P.2d 714,718 (Utah Ct. App. 1994)
(refusing to assume limitations on credit union's activities because statute does not say activities
listed are only activities in which credit union may participate).
Any time the legislature enacts or amends a statute, it acts against an established
background of legal rules and interpretations, which the legislature is presumed to know. When
the legislature determines to change one of these rules, it usually says something directed at the
change in the text of the statute or in the legislative history. When nothing is said in the text or
the legislative history, courts generally infer that the pre-existing rules are left in place.
Therefore, parties contending that legislative amendments changed settled law have the burden
that the legislature, intended such a change. See Green v. Bock Laundry Mach. Co.. 490 U.S.
504,521 (1989).
n.

OTHER STATE CREDIT UNION ACTS TREAT PARTICIPATION
ARRANGEMENTS AS AN INVESTMENT AND DO NOT LIMIT
PARTICIPATIONS TO MEMBERS OF THE CREDIT UNION.

Similar to the plain language of the Utah Act, various other states treat loans and
participation arrangements separately. These states require direct loans be made to credit union
members only. However, the states allow credit unions to invest in loan participation
arrangements. Furthermore, these states do not limit participation arrangements to credit union
members.
Arizona treats loans and participation arrangements separately. Arizona requires direct
loans by credit unions to be made to credit union members only. ("Monies not used in loans to
I members may be invested in..." Ariz. Rev. Stat Ann. § 6-577(A)). In Arizona, participation
* arrangements are considered an authorized investment of credit unions. "Pools of participation
loans with other credit unions, credit union organizations or other financial institutions, not to
exceed five percent of the credit union's capital." Ariz. Rev. Stat Ann. § 6-577(A)(8). As you
can see, the participation investment is limited to a percent of the credit union's capital, but is not
limited to credit union members.
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California also requires direct loans to be made to its members, but has no membership
restriction in participation arrangements. Cal. Fin. Code Ann. § 14959. "A credit union may
participate in a loan originated by another credit union which is made to a member of the
originating credit union even though the member is not also a member of the credit union
participating in the loan." Cal. Fin. Code Ann. § 14959.
States, such as Colorado and Nevada, which require credit union membership for
participation arrangements do not have caselaw discussing these requirements. Credit unions
may "(pjarticipate with other credit unions, credit union organizations, or financial organizations
in making loans to credit union members as determined by the board of directors of the credit
union originating such a loan." Colo. Rev. Stat. §1 l-30-104(n) (1998). "A credit union may
participate with other credit unions, corporations or financial institutions in making loans to
credit union members." Nev. Rev. Stat. § 678.710(4) (1997).
The plain language of the Utah Act does not require credit union membership for loan
participation arrangements with other financial organizations. The Act specifically allows credit
unions to invest in all reasonable and prudent investments. Utah like Arizona and California
should treat participation arrangements as an investment and should not incorrectly interpret the
statute to restrict the investment to members of the credit union.
m.

PARTICIPATIONS ARE AN INVESTMENT, NOT A LOAN AND
SHOULD NOT BE LIMITED TO CREDIT UNION MEMBERS ONLY.

A participation is an investment and should be treated differently from a loan. The
practical reality of participation agreements demonstrates how different the investment isfroma
direct loan. In a participation agreement, it is the original lender who interacts with the customer,
the credit union merely acts as an investor after the fact. In a participation, the loan is originated
from a different lender; the original lender renders service to fee customer; the original lender
completes the due diligence required for the loan; the original lender determines the credit limit
and loan limitations; the original lender determines the terms of the loan; and the original lender
services the account.
Unlike the original lender, the credit union, after determining that the participation
arrangement is a reasonable and prudent investment, merely invests in the participation. The
credit union has no direct relationship with the customer, and theoretically may be unaware of
who (he customer is. The credit union participates pursuant to a written agreement with the
originating lender only.
Participations are best viewed as investments for lending institutions as demonstrated in
the following banking treatise:
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A participation loan is one made by a bank in which another bank is given a part
interest. Participation loans arefrequentlymade by large money-center banks that
maintain accounts with correspondent banks, by means of which the smaller
correspondent banks are given an investment outlet for their available funds. Care
must be taken not to permit a participation bank to exceed its maximum legal
loan. As evidence of the loan, participation certificates are issued to each
participating bank.
1 Jack Kusnet, Modem Banking Checklists With Commentary, 1-91 (3rd Ed. 1981).
"Participation loan means a loan where one or more eligible organizations participates pursuant
to a written agreement with the originating lender." 12 CFR, § 701.22. (1999).
General legal definitions also confirm the distinction between loans and participations:
Participation loan. As a loan risk safeguard, and because of statutory and
regulatory limitations on the amount which a single bank may lend to a single
borrower, two or more banks will join in larger loans with each bank lending a
portion of the amount to the borrower. Such loans are usually arranged for and
serviced by a "lead" bank-lender.
Black's Law Dictionary 772 ((P ed. 1991). The practical realities of participation agreements,
are that they are an investment. It is different than a direct loan to a member. For example, the
FDIC examination policy manual points to the difference between loans and participations when
it suggests that participations are generally subject to lesser scrutiny by participating institutions
as opposed to the scrutiny given loans by originating institutions. FDIC Examination Policy
Manual, 5 of 22 <http://www.fdic.gov/banknews/manuals/exampoli/98BANKFR.htm>.
Further, CALL reports have separate categories for reporting purchased loans. While
generally accepted accounting principles require that participations be represented on books and
records as a loan, that requirement is due to the nature of the investments. Purchased loans or
participations are much different from loans originated by a credit union. As a participant, the
credit union has no direct contact with the borrower; rather, an investment is purchased from an
originating lender who has made a loan to one of its customers. In such situations, membership
requirments should not be an issue for a participating rather than an originating institution.
In accordance to the plain language of the Act, participation agreements with financial
organizations should not be limited to members of a credit union.
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IV.

AN INCORRECT INTERPRETATION OF THE UTAH ACT LIMITING
PARTICIPATION INVESTMENTS TO CREDIT UNION MEMBERS
WOULD BE A CONSTITUTIONAL VIOLATION.

The Act's plain language does not restrict participation arrangements between credit
unions and other financial organizations. The statute should not be interpreted to disallow
participation investments with non-members. If the statute does not allow participation
investments with non-members a legitimate business act would be made illegal. Such an
interpretation would be fundamentally unfair.
Allowing participations to credit union members only, would violate the Equal Protection
Clause of the Constitution. The Equal Protection Doctrine simply means that similarly situation
persons, or corporations, must receive similar treatment under the law. "Corporations are
'persons' within the meaning of the Equal Protection Clause." 18A Am Jur 2d, Corporations^
64. Banks and credit unions are similarly situated corporations. If the Act is interpreted to not
allow credit unions to invest in participation agreements involving non-members, credit unions
will be treated differently than other financial institutions. As such, the credit union's Equal
Protection under law would be violated.
"Governmental classifications that do not target a suspect classes or groups or
fundamental interests are subject only to the more deferential rational basis review. Legislation
is presumed to be valid and will be sustained if the classification drawn by a statute is rationally
related to a legitimate state interest." 16B Am Jur 2^ Constitutional Law § 813. An
interpretation limiting participation investments to members only, is not rationally related to a
legitimate state interest. The credit unions are already required to invest in only reasonable and
prudent investments. There is no legitimate state interest to restrict investments further to credit
union members only.
/^
The Utah statute's plain language does not restrict participation arraj^ements between
credit unions and other financial organizations. The statute should not beiricorrectly interpreted
to allow participation investments with credit union members only. Tins incorrect interpretation
is applied, than the statute should be considered void for vagueness, 'enactment will be held
unconstitutionally vague only if terms of law are so ambiguous that persons of ordinary
. jj*
intelligence are unable to determine whether their acts confonnto law." Elks LodgeSNo. 719 v.
Dept. of Alcoholic Beverage Control 905 P.2d 1189,1202P(Utah 1995). A "(s)tatute will be
founcftcroe unconstitutionally vague on its face only when it is insufficiently explicit and clear to
inform the ordinary reader of common intelligence what conduct is proscribed." Zissi v. State
Tax Comm'n of Utah. 842 P.2d 848 (Utah 1992).
We believe that the Utah Act is clear on its face that participation arrangements
between credit unions and other financial organizations is not limited to credit union members.
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However, if it is interpreted by the Commission to require membership, the statute violates
America First's rights to Equal Protection and Due Process.
V.

THE LOAN PARTICIPATIONS SERVE A PUBLIC NEED.

As set forth in the attached letters from Ron Spratling, President of Holladay Bank,
Douglas Bradshaw, President of Western Capital Realty Advisors, John Hampshire from Sentry
Mortgage, Brent Hill of Daniel's Summit Lodge, Michael Southard, General Manager of
Benchmark Commercial Founding, Rod Cushing, President of Alliance Financial Service,
Richard Bennion of Commerce Properties and the attached articlesfromthe Credit Union Times,
the ability of credit unions to enter into participation agreements and in loans originated by banks
and others benefits the smaller banks and serving an unfilled need in the market.
As evidenced by the record, many small banks have customers that have significant
borrowing needs that cannot be met by their bank, often due to regulatory lending limits or to
concern of over-concentration. The bank, without the ability to participate the loan to a credit
union has the unenviable choice of either sending its valuable customer to a larger bank (and
likely losing its valuable relationship) or entering into an economically unfavorable participation
agreement with the larger bank. As the record shows, many larger banks are not interested in
making these loans - thus leaving a void in the market or are doing so at unfavorable rates to the
borrower and the originating bank.
Accordingly, these loan participations should be approved because they fill a public need
not currently met by existing institutions in Utah in a competitive fashion and are of the
detriment of the customer and smaller banks.
VI.

CONCLUSION

In sum, the statute's plain language does not restrict participation arrangements between
credit unions and other financial organizations; accordingly, the Commissioner can authorize the
Participation Agreement between America First and Holladay Bank. Furthermore, because they
foster competition among financial institutions and because they ensure the availability and
efficiency of financial services, loan participation arrangements, like the one between America
First and Holladay Bank, serve the legislative purposes of the Utah Financial Institutions Act.
See Utah Code Ann. § 7-1-102 (1995). As the Utah Supreme Court has observed, "[t]he
Commissioner has the power to profoundly affect competition between various institutions
through his authority to supervise the operation and management of institutions, authorize the
expansion of the rights, privileges and benefits of institutions, and establish criteria for the
approval of new institutions." Utah Bankers Ass'n v. America First Credit Union. 912 P.2d 988,
991 (Utah 1996).
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With the foregoing in mind, and after your review of the attached Participation
Agreement, we would appreciate receiving from you, as soon as practicable, an authorization
letter indicating that based upon the terms and conditions set forth in the Participation Agreement
and the discussion in this letter that America First and other credit unions may invest funds in
commercial loans originated by other financial organizations through similar participation
arrangements. In the event you determine the Participation Agreement exceeds America First's
authority, we will expect a written order with findings stating the grounds for your denial, in
accordance with Section 7-1-706 of the Utah Code.
Very truly yours,

Thomas T, Billings
TTB:cn:gy
enclosures
cc: Scott Earl
John Lund

5

AMERICA FIRST
CREDIT UNION

October 15,1999

Department of Financial Institutions
G. Edward Leary, Commissioner
324 South State Street, Suite 201
Salt Lake City, UT 84110
Dear Mr. Leary,
As referenced in the attached letterfromThomas T. Billings, enclosed is a Participation Agreement
which we entered into with Holladay Bank and Trust. We purchased an interest in a loan which they
originated, and we approved this purchase before our meeting with you on July 22,1999. Before
we ever pursued the concept of purchasing participations from other lenders, we had several
conversations with our legal counsel. We also had conversations with Senator Mansell, your staff,
and you personally. In each of these discussions, the response was positive. Our legal counsel told
us that it was a legal activity both before and after the passing of Senate Bill 237. It remains our
position that we could have purchased loan participations prior to the Bill passing and that the Bill
has not restricted this activity.
On March 17,1999, Dave Christensen and I had a conference call with Steve Nielsen and Orla Beth
Peck about a variety of issues related to member business loans. One of the questions asked was
whether or not we could purchase loans from other lenders (other than Credit Unions). Mr. Nielson
stated that there was nothing that restricted this activity other than when the originating lender is a
Credit Union. (Restrictions regarding participation arrangements among Credit Unions are stated
in the Bill.)
On April 19, 1999, a breakfast meeting was held with Al Mansell. In attendance were Rick Craig
and several officers from AFCU, Scott Earl, and Spencer Stokes. We talked with Senator Mansell
about a number of issues related to business lending and specifically discussed purchasing loan
participations from community banks. Senator Mansell felt this was within the spirit of the Bill and
encouraged this kind of cooperation.
In late April, at the Utah League Presidents Conference in Saint George, we discussed this same
concept with you personally on two separate occasions. I had one of these conversations with you,
and the other was with Rex Rollo and Brent Allen. In both of these conversations, you were
supportive of the concept and thought it would foster a better working relationship between the
banks and credit unions. You actually encouraged this type of activity and we proceeded based on
your encouragement.

1

After all of the discussions referenced above, we approved two such participations with Holladay
Bank (the originating lender). Based on our commitment to the Bank, the Bank represented to their
borrowers that the loans were approved. We then heard that your position had changed, and that you
considered these participations to be illegal loans. We had a new meeting with Senator Manseli who
confirmed his support of the idea and expressed his desire that this type of participation between the
banks and credit unions would occur. He stated that it was not his intent, or the intent of the
Legislature, to restrict this type of activity. In a subsequent meeting with you, you stated that in your
opinion these participations were not allowed, even though you have indicated nothing in writing.

As a result of the delays, one loan was closed elsewhere and both the lead lender and AFCU missed
this opportunity (and the revenues associated with it). The lead lender was put in a very difficult
position since they could not close the loan without our participation. There are several other
participations that we had also indicated we would pursue. Holladay Bank found itself in an
awkward position when we were not able to proceed with our approval process. The borrower on
one of these other loans then pursued the loan with an out of state lender, since Holladay Bank was
not able to process the loan without our participation. Allowing this loan (with a local borrower)
to be funded by an out of state lender simply makes no sense.
In our recent exit interview with Orla Beth Peck, she stated that you actually thought the concept of
Credit Unions participating with Banks was a good idea. She even thought that you may be willing
to give us a letter to this effect. She also said that you had not given a firm opinion on the issue in
spite of your comments in our meeting on July 22,1999 in your office. These differing impressions
from your office are confusing. As a result, we have lost many opportunities as well as significant
revenues. The originating bank has likewise lost opportunities and revenues, and has damaged
potential relationships for the future.
Purchasing Loan Participations is an investment activity for the credit union. While GAAP requires
that the Participation be represented on the credit union's books as a loan, this is simply due to the
nature of the investment. Even on the "CALL" report, there is a separate category to report
purchased loans. A purchased loan is much different than a loan originated by the credit union. As
a participant, we have no direct contact with the borrower. The participation is purchasedfromthe
originating lender, whose borrower is their customer. In such a situation, the membership
requirement is not an issue. The fact that the participation is included in the loan category for
reporting purposes does not change how the loan was originated. The GAAP reporting requirement
does not change the nature of the activity, but simply represents the nature of the investment. No
loan is originated by the credit union, and the membership requirement for loan originations does
not apply.

2

There is a clear precedent by other credit unions around the country purchasing participations in
loans originated by others. The borrowers on these loans were clearly not members of the credit
unions which purchased these participations. The Utah statute specifically grants credit unions the
right to enter into "participation arrangements" with other credit unions and other financial
organizations. This was allowed before and after passing SB237. The very fact that the statute
allows these arrangements with other financial organizations implies that these loans will be to their
customers. It does not state that we can only enter into these arrangements when we originate the
loan to our credit union member. When another lender is the originator, the loan will be to their
customer and we are not restricted from purchasing a participation in that loan. The member
restriction applies when we originate the loan and extend the credit.
It seems like there is some misunderstanding regarding the types of commercial loans which AFCU
has made. The member business loans which AFCU has typically made consist primarily of
permanent (long-term) loans on commercial buildings. Amortization periods usually range between
15-25 years with a balloon payment due in 10 -15 years. We have not been involved with inventory
loans, equipment loans, or working capital lines of credit which are all loans that banks customarily
make. In fact, some of the loans we have made were originally turned down by the local banks.
The majority of the loans we have made have not been of interest to the local banks. The
competition for most of our loans has beenfromout of state lenders. The community banks in Utah
are often not interested in these loans because they don't want to tie up their funds for long periods
of time. They prefer short-term loans which turn over more quickly. The larger banks have not been
interested in these loans for some of the same reasons, as well as the fact that the loans are often
smaller than they are interested in. Certain loan officers at First Security and Zions would refer
loans to Mountain America Credit Union because those banks were not interested in these types of
loans. Also, an officer at First Security previously offered to refer these types of loans to America
First.
Since the limitation on commercial lending was imposed, borrowers, real estate brokers, and loan
brokers all continue to tell us how difficult it is to find local lenders willing to make the kinds of
loans we previously made, especially in amounts under $2,000,000. The commercial lending officer
at Mountain America left the credit union and accepted a commercial lending position with Zions
Bank. After a short and veryfrustratingexperience with Zions, he resigned. He said that they were
typically not interested in the kinds of commercial mortgages that both Mountain America and
America First previously made. He has now accepted a position where he will most likely place
loans with out of state lenders.
In meetings with at least two banks where we discussed the idea of loan participations, both banks
indicated that they were not interested in permanent loans. They prefer loans with shorter maturities,
such as construction loans. The participation concept allows these permanent loans to be originated
by a local bank but does not tie up excessive funds in their loan portfolio. It also allows them to earn
a very attractive yield on the portion of the loan they retain since they receive an override on the
interest rate (as the lead lender).

3

We feel that purchasing participationsfromoriginating banks is both a legal activity and a positive
way to work with the banking community. Borrowers will be able to obtain commercial mortgages
from local lenders and the relationship between the banks and credit unions can hopefully improve
to some degree. We realize that not all banks will desire to participate in this way or even be able
to. We do feel, however, that it is an approach in the right direction.
Thank-you for your consideration. We look forward to your positive response.
Sincerely,

tpnnLund
Executive Vice President
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Dave Christensen
APCU
Via Fax 778-8625
Dear Dave,
Per cur conversation 1 have some thoughts on how commercial mortgage borrowers have been
disadvantaged since credit unions were forced to restrict their commercial loans.
First* coranerad banks have not stepped up to the plate to fill the void. Asthelargest
commercial mortgage broker in Utah County I am in a position to observe what Is going on.
Community banks*, to a oertain extent* have increased volume as a result of the legislation but not
to the extent we thought they would. Large banks BkeZions, FSB, Key, etc. have become more
conservative and have been nqecting more loan applications than we have Been uptofinstime.
The proposed merger between Sons and FSB has been especia%dfeconcertiiig for commercial
botrowerSu Bach bank's respective lending teams seem
50% of them will be eliminated after thernexger.As a result; only the very best, generic property
loans are being approved, and only then after very poor customer service.
In a direct way> Ireceivemore loans because of these problems. H ^
most of my loans with out of state lenders who are xnoreaniCTabl© to making local l o ^ s then
many of our banks axe. tfirmlybelieve that the recent CU legislation has limited local choice and
reduced competition. The losers are Utah commercial property owners. This legislation, combine*
with banker's poor customer service will ultimatelyforceeven more of this business out of state.
When credit unions were able to make commercial mortgage loans banks were more competitive.
T a m afraid m e t t H » rmiv%«it« fwrw4itifYn <*vtctc tnriaru

Smcereh

Michael Southard
General Manager
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Dave Christiansen
APCU
Via Fax 778-8625
Dear Dave*
Per our Conversation! have some tlu»^
disadvantaged since credit unions were forced to restrict their commercial loans.
JFirst> commercial banks have not stepped up to the plate tofillthe void. As the latges*
commercial mortgage broker in Utah County I am in a posfrira
Community bank& to a certain extent, have increased volume as aresultof the legislatkxi but not
to the crtert we thought the? w n d d . I * i ^ banks b
conservative and have been rejecting more loan applications than we have seen up tofinstime.
The proposed inerger between 2 o n s and
borrowefSLEachba^
50%ofthemwfflbeeiira^
loans arefeeingapproved, and only then after very poor customer service.
Inadirectway.Irecdvc more loans because ofthese problems. H M
most of my loans with out of state lenders who are more amenable to making local loans then
many of our banks arc. IfirmlybcBeve that the reoentCU
reduced competition. The losers are Utah commercial property owners. This legislation, combined
with banker's poor customer service "will ultimatelyforceeven more of tins business out of state.
When credit unions were able to make commercial mortgage loans banks were more competitive.
I am afraidjust the opposite condition exists today.
Sincerely,

Michael Southard
General Manager
Benchmark Commercial Funding

Rod W. Cushmg, President

Alliance Financial Service, LLC
August 19,1999
Mr. Dave Chrietensen
America First Credit Union
total pagat:

1

Dear Dave:
Recently you were introduced to a client of mine who is building a retail center in Sah
Lake City. At that time you America First Credit Union was offering a participating loan
that would have fit the requirements of my borrower.
You later informed my office that, because of a complaint from a bank representative,
America First Credit Union was no longer able to offer this loan. The loan request was
then presented to several other banks, none woe interested.
Because America First Credit Union cannot offer this type of creative lending, an
excellent project has not received loan approval.
Sincerely,

Rod W. Cushing, President
AJ J JANCE FINANCIAL SERVICE, LLC
RWC/ss

1Q21 East 6160 South 'Salt Lake City, Utah $4121 'Main Office (MailingAddress)
175 South Main Stnvt Suite 405 mSablmk* Cfry, Utah 84111 • Dmntmn SakLate CKv
Phone* f&01\
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4/6/99
Fax/Me**
Fittm: DcnigBradshaw, WesternCapital
To Whom It May Concern:
Western Caphsl is a lMrigs^ b^u^
on inromc properties* WehawirifareddbBroofdc^
xmlessi^caneitesefltlicBito^
o&ertiiznlptttyleader, Th&«eeplk»*ioiM^
SBA5041OMXS. These
tanisrahi^
IwooWestimatetbat^t
teasthrifoffhepenmflettto
Kay Bank, tJKBaifl; Bank of A ^
unless they have nbcycrwa^^
T^h»c«atedagrMtbT»incssfer
Western CfaptaL Wcwnadn'tbewaadedandda^
beea?riI]2X£ to lead tiro
I«arityfbru^F»pledi4rt
nfiarod at least» pcooaoert
piadng^with banks. Ai^aE<rf*«^l€Mnshto^beeri&x)dk«iS- Idrnt'tfionktve'Ve
over had a defiocdt
Asfoascoostractro
more tt^ ten cfftvra^
taring tnn&kwfh 11^
pre-kasiig3teqoi«aiiaib,ete. AKIffs amtnictiita
cOBservaiiv^talc^
agreedtodo: TheTaw«;at45*, OSBafi&xeqoiieds^
wid\^ttoieqpiieiae^
reason AFCU to b^MMccessfWm
superior service tt> the a s ^

Pm«relcittgh/e deems rf^

DougBradsha*. Western Capital

Wehawiftdone

Partoftite

/

S

April 6,1999

To Whom tt May Concern. '

.

m January of 1997,1 started the process of applying for a loan $3,000,00000 (three milfio* dollars) to
build Daniels Summit Lodge, aforty-tworoom lodge wfth 10,000 sq.ft. of meeting space. I wanted to
start bulding the lodge as soon as the-snow melted so that the lodge would be completed for the next
winter season. I sent applications to several banks and lenders. In early March 23ons First National
Bank came to me with soft approvalforthe loan, they assured me that they would finance ft. I stopped
pursuing other lending institutions after talking with Zfons. After several delays and several months,
v.

*

*

*

Zions turned the loan down in August. Because of Zions delay, i lost the summer to dOj construction
and the potential wmWr business. Shortly after Zions turned, down the loan, I met Cave Chrfstensen
* with America First Credit Union. I presented my loan packet to Dave, within 45 days I had received,
- loan approval and had started construction on the lodge. -

Thanks to America First Credit Union's efficiency Daniels Summit Lodge opened in October 1996 and
has had a very successful winter season. America Fist Credit Onion was very accommodating and
helpful. I would refer any business owner lookingfora loan to contact America First Credit Union.
N

.

Sincerely,

Brent Hill
President

urn An nAUinc ClItfurrPKC * Prt UnV *0A • KFBF1ITTY UTAH RM22

March 31,1999
To Whom it May Concern
Re: Availability of Credit
Dear Sirs:
I am an owa*ror$ome commercial p
In 19951 wantedtobvMabuflding for Feature Films for Families.
I had the land acquired and ihe bunding plans drawn, and obtained a lease ftom Feature Films lor
20ycara. I iten ^et whh Fiist Scciirity bati, they declined to knd ^ A w ovm leavooos. Hhen
look a package to 7^<m^ Bank. Th^lik^ me, buA
I nexttnok the project
to (At fbo time) West One. ThtyalsohadaasvexatontoFeature^^
Atthts tbne akmnhidcer that I had been
America First Credit Union to see ifthey v ^ d be interested m the loanu We delivered to them a
loan package with all of thefinancialinformation. They thenrequestedthe financial information
from Feature Fihn^ and some a d d i ^ ^
would make the loan.
t satisfied the request 1 ^
the bufldm^ the loto hasbemrepl^^
nrawiAagreatcoostnictionloaa

Feature Films stiti occupies

IliisirojecA introduce
lbave
been n Credit Union member since 1965, sinreljomed the Chicago
lhBrveu^fhemfi^autmn^^
twtflicjarciKrtlai^cnon^a^^
T am also a member of the Sab
Lake Board of KealureCiedii Union and Beehive. Beehive made a loon for i w v A c n l built a spec
house several years ago.
In all ofmy years ofborrowing money, Ac credit unions have treated me more as a person than as
a number. They devdop relationship
The Utah market has always been short offc^td and the credit unio^
needed Owds to local booowexs- Theprtyecthastom^
(^'adon'i require some of the u t o ^ ^
less* Tlwy provide aplace for tocdliwpk
used to do.

Richard Q Bennion

SENTRY
MORTGAGE
COMMERCIAL LENDING

David M. Christensen
America First Credit Union
4646 South 1500 West
Riverdale, Utah 84405
Dear Dave,
In response to your question as to our experience since the lending
restrictions were imposed on the credit unions, March 1999,1 would have to
say, catastrophic for smaller borrowers. As in the past, large banks talk a
good story as to being interested in placing permanent financing in the
$300,000 to $2,000,000 range, but loans are rarely, if ever made. The only
loan that we were able to get a major bank to even consider, was Wells
Fargo. We closed a $500,000 50% loan through them for a borrower in
California That made 9900,000 per year and had about $500,000 in the
bank. These are the only loans big banks seem to like.
After the March changes, and we could no longer work with America First,
we once again began to contact smaller banks, thinking that they might fill
the lending gap. We found basically two responses to these needs. One was,
"sure we are very interested, we would be happy to place some of those
loans, our Interest rates would be about 10 to 11 percent*. Clearly outside
of the market and most often, out of the range of responsible debt service
coverage.
The second response from a local bank president that I met with was, *yes,
we are interested, we have been working with several community banks in'
Sah Lake City and Layton for participation loans and we can provide these
loans". Asking about interest rates, they said they realized that in the past,
their 10.5% rates had been too high, no longer worked in the current market
and they asked what was needed. We told them 8% to 9%. That is what is
needed and is available in most markets. He and his loan board responded
that, * it would be difficult, but they thought it could be done". I submitted a
package of three loans to them, and never heard back. On their own. I don't
think these small to medium sized loans will ever be done by local banks at
terms that are available in most areas of the country. Due to the local
lending conditions, we only provide mortgages in Utah through national and

regional real estate lenders. This has meant that we are placing very few
loans in Utah.
Based on the foregoing, I now place nearly all of our tendingjemces out of
state. We are placing financing in Texas, Arizona, Nevada, Washington
Oregon and will be in California next month.
You recently mentioned the loan participation concept. I think it seema.very
positive for the borrowers that are not currently being served by local banks
and credit unions. I would hope that something like this could be put
together as we would like to return to servicing the needs of many
borrowers that we now tell, "we frankly don't know where that financing
can be obtained in Utah".
Sincerely,

J\/U7vVv>yZ
John R. Hampshire

L_

Western Capital Realty Advisors
2290 Ease 4500 South* Suite 260, Salt Lake Oly,

UT 84124

Pbo&o:(801)277-5$85

Fax: (801)277-2507

8/23/99
To Whom It May COIICTOX:
Western Capital is a Utah based mortgage company thai originates and services
commercial reaJ estate loans primarily in Utah- We are die exclusive and non-exclusive
correspondents to several life insurance companies and out of state based lenders
including Cigna Investments, Lincoln Investments* Farm Bureau life, Morgan Stanley,
Bank of America and many others. In 1998 v^ originated and closed over one hundred
and fifty million dollars in real estate loans. Over the past six years, an important source
of capital forus has been America First Credit Union (AFCU), We have originated over
$100 million dollars in commercial real estate loans with this credit union. The bulk of
this business has beenfiveyearfixedrate loans which become adjustable loans after five
years and usually have a twenty year amortization and a teayearterm. One of the
reasons that we have able to do so much of this type ofbusiness here is that the banks in
this area have vegry little appetiteforpermanent loans unless tbey are for large bank
customers or have an SBA component to them. Most ofthe loans wc have closed with
AFCU have been in the $500,000 to $2,000,000 range and have been on office buildings,
apartments, industrial b u ^
With
the new regulations in place, there is a huge vacuum in the local marketforthese types of
loans. As stated before, the local banks either
a very high noncompetitive interest rate on thase loans. Some of the banks have started
brokering loans through securitization or insurance companies like we do. So in order to
give our customers, (Utah Borrowers and consumers) a good rate and good loan terms,
we have been bringing out of state lenders in to do these deals* Because these lenders
don't know our market as well, tbey area*t nearly as easy to work with as the credit union
was. But we have been able to move ahead and service our customers and get loans
closed. California based thrift and loans, securitization groups through the New York
City Capital Markets and small insurance companies are the real winners with theses new
regulations.
If you have any questions, please fed free to call Doug or John Bradshaw at 801-2775885.
Sincerely,

Douglas C, Bradshaw, Ovwx

Mortgage Banking

^
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Real Estate Coasttftmg

October 6,1999

G. Edward Leary, Commissioner
Utah Department of Financial Institutions
324 South State Street, Suite 201
POBbx89
Salt Lake City. Utah 84110

DearJEd;
First bf all let me introduce myself to you. I am a real estate broken do a little development, and
own pome commercial buildings. I have been involved with the real estate industry for over 25
yeari and have been the President of the Salt Lake Board of Realtors, and the Utah Association
of Realtors and have been active in the political process as an amateur lobbyist.
Wheh the Credit Union VS Bankfightcame about last year I was saddened to see that the result
was jhat the Credit Union's were taken out of the commercial lending market As you know, the
banks are getting bigger, and increasingly less personal. As a small to medium developer
Amebic* First made me a few loans that the local banks had turned me down on. The Credit
Unicjns were providing a real service in the small to medium inaiket like First Security State
didinthe70's. Local money lent to local users was what the Credit Unions were just
starting to do. They were providing a real service to many whom ihe Banks were not responsive
to, sjtoh as a couple of my projects. Our community needs all types of lending, and the lenders
to serve the community as well as make a profit. You are smart enough to know that the
taxefa on the Bank profit issue was just smoke as the profitftomthe credit unions is senttothe
raenkbere and then taxed. All of the Bank officers and directors salaries and compensation are
not jaxed on a corporate level either. The government never loses. The Credit Unions members
and their boards of directors are members of the community, and volunteers. Who are the Bank
boaAJ members, bow much axe they paid, and how interested are they in building our local
communities.
As tb the BanfcsJ have a gocdrelationshipwith many of tte
I had a conversation with
onejof them when my project was exceeding their lending limit. I asked if they could originate
the loan and have another institution, even a Credit Union buy part of the loan. The bank said
thauit could work, and I talked to America First, and they said that they would explore ft as well.
Thtsi 1 heard that the ruling coming from your office is to preclude them from doing this unless
the membership requirement and the loan limit is strictly enforced. This seems to be a stretch to
Umh an institution from purchasing loans, which is done every day. In feet few loans are not
sola as soon as they are in place.

I would like to hear your comments, because I believe that our business community needsell the
lo«al[ende«thatweeanget,orl would be happy to meet with you in person to explain my
position in further detail.
Siiicefely yours,

Richard C. Bcnnion

111 h . i BMUAMU tuit* }«» «>h i<k» r«» i/T Ml 11 • Pha** faon 1SS-S lOO • Fax (BOD 359*0926 • hnpi'/wwvKeommerieKrBOsm

TTOj-FHOOADAY
WMI BANKHRUST
2020 EfiSl 4BDD Siufl • P.O. 80K 1*57* • Mgtaday. UWt B4117457S
Tel; (B01) 272-4275 • Fax: (101) 27*4870

Edward Lcaiy, Commiwinner
Utah Dept rf Financial Institutions
324 South State Street, Suite 201
P.O. Box 89
Salt Lake City, Utah $4110
DcafCommissiotter,
Asyouareatt&relfofladayB^
within the last 60 days. Said 1«& was m the a i n o u i ^
boding limit
Due ID the Bank's leuliiigl^^
with other iDcKviduals and entities. In the past it has hear our belief thrt
unwilling to partkup^
woijUfctf ihecttstaaierbe^
Consequently, it has been a b u r ^
botttywer to a largCT competitor*
Ininakingthw loan it was our node^
improper.
ftw&salEoouriindcratimdh^
supported dial letajoislupih^
observed. And most nnpoitamly,ttK
HB&T supports the language m S e i ^ B i U 237 which pohfo
in excess of $250,000.00. H 0 w e m > a 5 & a > m ^ ^
panidp«B with other financial i n s t ^
opportunity.
We ask you, ComiiUssioa^
community bank of25 years to
Your consideration is appreciated,

We

IwniblstiaappEeciaie^

Western Capital Realty Advisors
2290 Bast 4500 South, Suite 260, Salt Lake City, UT 84124

HM»«(H>1)277-5885

FK

(801)277-2507

10/6799
Dave Cnnstcuscn
America First Credit Union
Riverdale, Utah
Re: Participation Loans
Dear Dave: We have been very interest^
union. It has been a greatrelationshipfarWestern Capital andforour customers. When
you told me that your attorney thought that ^credirunic^ccmldpftrtidpatev^ banks
in construction loans and permanent loans, the wheels immediately started turning and I
talked to and met with several barte
The idea was especially
attractive 10 smaller banks who have limited foods but who would like to service their
customers better. These banks would like to service tbaloans.net even let their
customers know that there is a participating lender involved I explained that they would
make a servicing over-ride on the money and that then* overall yield could be pretty
attractive because the note rate would be higher than the rale they wouM be paying
AFCXL There were a couple ofthe banks who vmt against this idea because they don7t
want to do anything that might be goodfora credit union. But mostly, I had good
positive reactions to the idea. What a great idea? That way both institutions do well and
the customers get the best rate available.
Currently, I know of at leastfoursmall banks that would lovetodo this kind ofbusiness.
All of the banks are located here in Utah. Ifyou are nyterestedj would be happy to
introduce you or others to these banks when the time comes. I have asked seven! of the
banks if they would be willingtoput something m writing, wU
overall concept In each case; they have given me the same answer: Man, what would
the UBA think? Some of these batrtaxd^
banldog functions on some basis and they feel the pressuretoshu^
In
the meantime,, they really wanttoworicwidi us. Kind pfa sad situation. I really hope
this program can be worked out It would fill a niche that is missing in banking.

Mcrtga^Baoking
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TtngfFHOUADAY
M M l BANK* TRUST
202D E n 4300 South - P.Q. Bov 17578 • Holiday, Uttf 5*117-0576
Tal: (801) 2T&-42* - Fir. (W) 2TM87H

111^26,1999
Johki IrCmd

Amerieafim Credit Unioc
4675 South 1500 WctfBivadaKUtoh
84405
Dear Mic. Loud,
It wa* a pleasure to mettwidiytmai^
with Ed I^aiy and the Dcyt staff
Thcfiwriweetii^wMtScnrtitf
Senate Bill 277:
1, Credftnaiaiu cannot o t i g ^
2. Brocvcr, ocedthmi^

SesoateManseBweittanm^diarhe^ftify
this type of axn&gemeat*.
The meetwg with the Depmmeirt^
their position to be as fbHows:
1: Loaitt originatedfayccamDcr^
parifiipatfiaasfflidapti^^
2. However, citdtturricte
they see fit

I understand

Umbni^ was voked in regard to i ^
I personally disagree TOihdiedept's
micapretatipflaofSB237toda^
I should also note flu*
Neither Ed Leaiy nor his staff could prodnc* any verbiage in stame or practice thatdeady
articulated *am* TTtiaj^eaqplamwbyEdLt^
Attorney General* office. AstnAsartamAttoitieyGeoar^
provide department heads wilh official aaBopvetuiowofLavr ndeqahy,
IncancfaafailaAaoffieiriiatp^
li^ofSoaatarManseU'sunw^
diffiar. Ihopeandtnistt^thnragplat^
same other pmpoee.
fcoapectftJly submitted.

Hare are times ^hmtwsoaoablciniadsvrfll

SENTRY
MORTGAGE
31 March 1999
Mr. David Christensen
America first Credit Union
Business Services
P.O. Box 9339
Ogden, Utah 84409
Dear Mr. Christensen,
I am writing this letter to get an update on the new Credit Union lending
changes that I have been hearing about relating to small business lending
needs fcr real estate loans. I have heard that loans ere now limited to
$250,000. If true, I see this as a foreclosure of certain loans to a large
sector of small business.
As you know, I am a commercial real estate loan broker that specializes in
providing for smell commercial loans for small business owners end
investors. Over the past few years we have closed certain loans with
America First Credit Union that relates to the foregoing types of loans and l
Bm quite concerned that if these loans can no longer be provided by AFCU,
certain small business loans w l l not be accommodated.
A good example of my concerns relates to an office building loan that we
closed with you last year. The borrower is a small professional company with
about 15 employees that has been in business for over fifteen years. They
contacted us to finance their acquisition of a small office building. They
noted that they had banked with First Security Bank since they had been ir>
business and have had $500,000 ir\ deposits for quite some time.
Due to their long term relationship, they contacted the bank for the financing
their building purchase. Initially, they were told that the bank was interested
in providing the loan and quoted 9.50% interest for five years on a 20 year
loan. My clients felt the terms to be Non-competitive, but were led to believe
that their concerns might be resolved. However, the bank dragged them on
for two or three weeks without any direction. Finally, pressed by our client, a
senior executive told them that a 3500,000 loan "was not of interest to First
Security Bank*. Thirty days later, America First Credit Union closed the loan
with a longer amortization and at an Interest rate of 8.50%.
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The above purchase had bean a business goal of my client for several years.
I spoke with them Just last week and they continue to be very pleased with
the ownership of their building identity and the tax benefits that it provides.
Please contact me and bring me up to speed on the loan terms that can now
be provided for our small business clients.
Sincerely,

JUU-Y 7 —-—
John FL Hampshire

DAVID L. GLADWELL
Attorney at Law

September 28,1999

C Edward Lcary, Commissioner
Utah Department of Financial Institutions
324 South State Street, Suite 201
P.O. Box 89
Salt Lake City, Utah 84110
Re: Senate Bill 237
Dear Commissioner Leary:
I am currently providing legal services to America West Bank in its effort to charter a new
commercial state bank in tliu Suite of Utah. We are exploring a working relationship with one or
more Utah credit unions in light of the passage of Senate Bill 237 which placed restrictions on the
commercial lending activities of credit unions In Ihis state.
As a smaller bank, we anticipate customers coming to us for loan products that will either
exceed our statutory lending limit or would create an Imprudent concentration of lending capital.
In order to properly service such clients, we would anticipate either attempting to participate an
interest in the luan to other banks Or credit unions or send the customer to a competitor. Obviously,
it is not in our interest to send the customer lo a competitor, leaving loan participation as the only
method of servicing the customer. Because of the relative size difference, we are concerned thai
participating with larger banks, such as First Security or Key Bank, mighlrwullm^
and an unwillingness to deal in a competitive manner. Hence, we foresee an inability to offer a
competitive product to our customers if our sole source ofparticipation is with larger banks in ihe
Stale of Utah.
Fortunately, wefindthat credit unions are willing lo enter into participation agreements on
favorable term* as an investment tool for their deposit funds. Due lo Senate Bill 237 restrictions,
credit unions have no inteitst in developing competing commercial relationships with our cuslomere.
The ability to participate loans with crpdu unions will enable ustounderwrite a competitive product
to our customer without the danger of losing the customer lo another financial institution. This
would seem to citate a win/win scenarioforboth institutions a* well as the ptoduct consumer.
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Commissioner Leary
September^ 1999
PftS? -2-

We support the position taken by the credit unions that the legislature did not intend thai
Senate Bill 237 would limit die ability of credit unions to participate in loans originated by banks
or otherfinancialinstitutions, but instead only limited the ability of credit unions to originate and
service business loans on their own behalf. An interpretation other than thai favored by credit unions
would severally impact the competitive nuiure of the banking market and will put small banks such
as ours at a competitive disadvantage, resulting in a potential loss ofcustomer base and profitability.
Such an interpretation would seem to consistent with the intent of the legislature and would favor
the lending activities of small state-chartered banks, a* well as provide a competitive financial
product for small businesses. Wc urge you to support us on this issue.
Sincerely,

DLG/tb

New CUSC for commercial loans will fill loan void for small-businesse
^ . J i ^ L O R A IDE

>-Jw. 9 /

APFLGTON fc OSHKOSH. Wi*.—ThrtM Fa* Kiyar
Valley crcdii union* hav* i-iu*med up to break with
tradition &n6 fnrcn » credit union service urganization
Tor the rxprew purpose of making business loans.
Bam a Community Credit Union, CititensFirsl
Credit Union and Fox Communities Credit Union officials were set to sign a lease for 9 facility Tor the new
CUSO Lh? week of Mnrth IS. It will e« located in
Neenah. midway between Applet™* and Oshkosh. Tne
CUSO, which will be tailed the Bush*** Lending
Group Inc.. i» currently scheduled u# begin operation
hy Llii: end of Mu.Y

'1 guc*# we're all excited ri^ht nu«." said DCCU
CtX> K«i Eiden. "We're ui Lhal great moment where

we're actually ateteing thitf come U»eelher. W*rV* pot
something valuable, interesting and different here U
offer uUi* members and OUr cornmuniLy. and that

m&kvtf it oil tht:rawreexciting.
"Up to thi* point, we've- spent hour* and hour*
going over legal work, writing by-laws and articles of
incorporation, which ia the herd wurk. But when you
actually sec the building and interview prospective
staff* it all becomes very real."
Greg Hilbert, preaidemVCEO of Fas Communities
CU-the third partner in the trio-wa> unavailable for
commentThis is something that haa been » long time in
coming, and indeed, the need haa even grown during
the la*L few years, said Carlo Craig. CEO and president of CituxnsFhrst Credit Union. The group did surveye to assets die need and received an overwhelming
positive response.
The idea actually first Surfaced seven years ago. At the

Officials signing, the incorporation article* for the Business Landing Group Inc. are a to Bh CEO K M
Eden. Bant* Community CU; CEO/President Carta O l i o , Cibzensfkst CO; and CEO/President Graf
Hilbert, Fox Communities CU.
time, six CUs bad gathered together to look into it.
Three credit unions, for various reasons, decided
that commercial lending waant for them," Craig
explained. Then the three of us who were left got
serious about it again three yearn ago. That was about
the tiro* banks started getting purchased by regional
banks, leaving everyone who wanted a small- to-medium business loan suffering.

'We've had banks turning away small busia
even old ouftossera, forcing them lo go look fcr i
er smaller, community bank.*
A real problem for local small businesses has
dealing with loan officers located mikm away i n
Foot Elver Valley, who am not familiar with thi
munity. Eiden noted. "These mergers have era
(Plea* see CUSO, pug* 20j

CUSO: Credit unions fill loan void left by bank mergers
(continued From pagt 4)
real headache here. Just about the time a business
owner haa worked with a lean officer for a year, and
gotten hhn familiar with bis needs, that loan officer
goes away end a new. inexperienced one takes his
place. That won't happen if people get loansfttimU4."
New community banks have opened, attempting to
fill the void left after mergers, Eiden aaid. Bui unfortunately, as Boon as they begin to operate at n profit,
they attract the notice of the large banks looking to
increase their aiaes even farther.
*"A)so, what our business owners are finding is
thst large banks aran't really interested in giving
commercial loans for less than about a million to
three million dollars." Eiden said. There are a lot of
entrepreneurs oat there that this eliminates, he
noted.
"Bo we feel we're going back to OUT roots with this
I the 1800s European "Itaiffeis*enr philosophy of
craftsmen, farmers and delivery people becomine.
independent and then sharing their resources with
the community}. There's definitely a precedent for
this in OUT own history.w
These business loan* would he available t» enrrrrnt members. However, if someone wanted to join
the CU to become eligible for s loan, thia would be
possible.
Tht CU executive* have not loft expertise up tn
chance, in going forward with thi? pvojeti into prcviouary largely uncharted waters- There really wasn't a
precedent for what they wanted to do (a* far a* they
knew), ao they couldn't consult with other CUs in other area* on how to set up a business lending CUSO.
Bat they were able to get * good consultant to lead
the project in its early stages. Now that they are into
the staff interviewing stage, they art looking for
someone, probably a former banker, with seven to 1»
vears of business lending experience. This might be
pomeonc currently looking for employment after hi.*
uwn bank was nought oat

mailings to oar members. And this is jus
"We really would like to hire an individual from
begirt" irtg.
our local area." Eiden said. "Ibis might be someone
Tin really excited to be in on this." the noted
who has been displaced by a recent merger, who per*
all agree that we want to be there to help the
hap* was offered a post elsewhere if bed move, but
business** » our eoaanunity. And Xve get two
who preferred to stay here.*
partners. We've spent so much time together, tl
The three CU* each put in $75,000 to capitalize
know that this partnership will work. When ye
the venture. In addition, each haa committed to fund
aider thst we're all in the ssme aren>, compete
loans up to $7 million. Eiden said he believed there is
members, H is amazing that we con work tog
a real potential that other CUs will want to join the
But we do. A»d we're in it for the tang haul. W<
group later, when they sec how it all works out.
this as * service to our members that we C
While they arc all state chartered* they am federsflard to do mdrridtwitty.'
ally insured, E»den pointed out So, they do not plan
Craig Baid the three had talked about rii
to exceed the NCUAke Credit Union Membership
potentiJ problems, and they all agree that Qui
Access Act Hit 1151. which, said Eiden, mandate* a
be few. "When you team up on loans like tins, y
commercial loan cap of 12-25*. If they were t» find
diversifying your risk.* she explained. "Were si
themselves reechinjr the capv they could still initiate
the risk and the coat. For every loan we make,
loans through the new CUSO, but *rll off some of
divided among the three of ot." Total assets
their existing loam to other?: tn get loan levels down.
thieeOT»w|T]beabc*it$350imUioTL
Ron Hemhue, a consultant with William* Young
BCCU has assets of $85 million and serves
LLC out of MebHton, was hired nine months ago to
members: CFCU has assets of $150 mil lie
develop the concept for the new CUSO, and then car*
serves 27,000 members: and FCCU has asl
ry it forward into a full-fledged business plan. In
$116.4 mulkm and serves 28,056 members.H
October, the plan was presented to the boards of
directors for the three CUs.
"Everyone was very receptive,
and they gave us more things to
think about." Craig said.
WASHINGTON—Anyone interested in forming a credit union a
With the need growing and
an Official blessing from the organisation now cap consult the aew CUSO Handbook, by author
hoards. Craig, Eiden and Hilbert Demovsek and a team of CU executive* and consultants, who w
accelerated their efforts, and together on i t
Available through CUKA £ Affiliates, the handbook covers such
now have reached "the final
Stages* of preparation for the as organization, legal and regulatory retirements, applying bui
new CUSO. 'We're beginning to planning principles and using a CUSO to do more for members. It oil
market It right now wrtb press video case stadias of sv^eeasful CUSOS
The CUSO Handbook is en excellent source of information if
release* to local newspapers and
industry paper*.* Craig said. thinking of creating a CUSO, or if yon already belong to a CUSO and
"We're putting ads in publica- it tn be the best that it can be," eeid n CUNA BpokssmaB
For information concerning the CUSO Handbook (product « 2
tions thai g» to businesses.
We're throwing teasers in with call 1 - D W 3 6 ^ 8 0 1 0 , exi. 4157. Cost is $29M.

New CUSO Handbook now available
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BEFORE THE DEPARTMENT OF FINANCIAL INSTITUTIONS
OF THE STATE OF UTAH
.

OOOOOOOOO

IN RE: APPLICATION BY AMERICA FIRST
CREDIT UNION FOR AUTHORIZATION
TO EXCEED PARTICIPATION LOAN
LIMITATIONS

—.

:
:
:
:

SUPERVISOR1 S FINDINGS
AND RECOMMENDATIONS

—OOOOOOOOO
FINDINGS

1. On October 25, 1999, the Department of Financial Institutions ("Department")
received a letter from counsel representing America First Credit Union ("America First")
requesting approval to exceed the statutory limitations and membership requirements for
participations in Member Business Loans set forth in the Utah Code §7-9-20(7)(f).
2. Based on the facts presented in the application, Holladay Bank and Trust
Company ("Holladay Bank") originated a commercial loan to a long-time customer in the
amount of $1,312,500. The loan is secured by real property.
3. On or about September 8, 1999, America First entered into a loan participation
agreement with Holladay Bank. Under the loan participation agreement, America First
became a participant and purchased 76.19 percent of the loan. The participation of 76.19
percent of the loan by America First allowed Holladay Bank to originate a loan in excess
of its lending limits.
4. The application presents two arguments to support their request. (1) that the
limitations in 7-9-20(7)(f) do not apply to the situation they wish approval to engage in
and (2) that the loan participation agreement in the commercial loan originated by
Holladay Bank complies with §7-9-1 et. seq., the Utah Credit Union Act..
5. The ability to enter into Participation arrangements has been listed under the
Powers of Credit Unions since the Utah Financial Institutions Act of 1981. Before 1983,
the fields of membership of credit unions in the State of Utah were limited mainly to the
employees of a single sponsor or profession and there were few overlaps. The fact that
reference to loan participations appears in the Utah Code before there was much, if any,
overlapping of fields of membership infers that the requirement for membership was met
by the credit union originating the loan.

6. While I believe that this is still true for participations between credit unions on
consumer loans, the Legislature added language in §§7-9-20(7)(b)(ii) through 7-920(7)(f)(ii) to limit credit union's ability to originate or participate in "Member Business
Loans".
7. The law establishes limitations in the amount a credit union can loan to a single
individual or entity for a business purpose {7-9-20(7)(b)(ii)(B)}. It establishes an
aggregate limit on all "member business loans" that a credit union can grant {7-920(7)(c)(i)}. The law also requires that at least one person having a controlling interest in
the business entity has been a member of the credit union making the loan for at least 6
months prior to closing the loan {7-9-20(7)(b)(ii)(A)}. The law makes it clear in 7-920(7)(f)(ii) that the membership requirement applied equally to commercial loans that
were acquired by a credit union through a participation agreement. The law does not
provide for any exceptions if the originating institution is a bank rather than a credit
union.
8. Administrative Rule R331-12 establishes Guidelines Governing the Purchase
and Sale of Loans and Participations in Loan by all State Chartered Financial Institutions.
In the Definition section of the rule, "Participation" is defined as the purchase or sale by a
lender of a loan or part of a loan under circumstances in which the acquiring institution
(a) has no formal or direct role in establishing the terms and conditions binding
the borrower, or
(b) is not a signatory of the loan agreement binding the borrower.
9. Rule R331-12 states that a written participation agreement covering multiple or
individual participations will be on record at each participating institution, and shall
include, at a minimum, the following:
(a) The party to the agreement to be paidfirstfrom the loan repayment proceeds;
(b) Party responsible for collection of the note in the event of default;
(c) How collection or other expenses related to the participation will be divided
among the participants;
(d) Recourse arrangements in writing outlining the rights and obligations of each
party. Generally, loans will not be sold on a recourse basis except in cases where
the sale is made for the purpose of obtaining temporary funds for operations.
10. Loans can become investments only if they are securitized. For example, a
group of mortgage loans are sold into the secondary market, pooled, and securitized to
become a GNMA Security. Investors purchase a portion of the total pool. GNMA
Securities differ from loans and participation loans in that the purchaser of a GNMA
Security has no interest in the underlying collateral.

RECOMMENDATION

After reviewing the application and researching applicable sections of the Utah Code and
Administrative Rules, I have concluded that the arguments presented by America First
supporting their request for permission to engage in the activity as outlined in the
application are not compelling and recommend that the application be denied.
DATED this 21th day of January, 2000.
)

Supervisor of Credit Unions
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BEFORE THE DEPARTMENT OF FINANCIAL INSTITUTIONS
OF THE STATE OF UTAH
ooooOoooo

OTAH DEPARTMENT OF
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FINANCIAL INSTITUTIONS

IN RE: AMERICA FIRST'S REQUEST TO EXCEED
LENDING LIMITS AND ENTER INTO A
LOAN PARTICIPATION AGREEMENT
WITH HOLLADAY BANK

:
:
:
:

FINDINGS, CONCLUSIONS AND ORDER
DENYING REQUEST TO EXCEED LENDING
LIMITS AND ENTER INTO A LOAN
PARTICIPATION WITH HOLLADAY BANK

0000O0000

FINDINGS AND CONCLUSIONS

1. By virtue of §7-1-501 Utah Code Annotated (Supp. 1999)1 the Department of Financial
Institutions (hereinafter "Department") has jurisdiction over America First Credit Union,
(hereinafter "America First"), a Utah chartered credit union.
2. Under §7-1-706, Application to commissioner to exercise power - Procedure, a credit
union may request the Commissioner to act on any matter that is subject to the approval of the
Commissioner.
3. By virtue of §7-1-706 and 7-9-20, the Department has jurisdiction over the limits on
various loan types.
4. On October 25, 1999, America First filed an application with the Commissioner of
Financial Institutions requesting authorization to exceed the limits established by §7-9-20(7)
limiting the amount a credit union can loan to an individual or entity for a business purpose. In
addition, America First requested action on whether the Department concurs with America
First's position that the loan participation agreement in a commercial loan originated by
Holladay Bank complies with §7-9-1 et. seq., the Utah Credit Union Act.
5. The Supervisor of Credit Unions has reviewed the application, and on January 21,
2000 issued her findings and recommendation that the application be denied.
6. Holladay Bank and Trust Company (hereinafter "Holladay Bank") originated a
commercial loan to a long-time customer in the amount of $1,312,500. The loan is secured by
real property.
7. On or about September 8,1999 America First entered into a loan participation
agreement with Holladay Bank. America First failed to argue or present evidence that at least
one person having a controlling interest in the business entity has been a member of a credit
union making the loan for at least 6 months prior to closing the loan. Under the loan
participation agreement, America First became a participant and purchased 76.19 percent of the

loan. The participation of 76.19 percent of the loan by America First allowed Holladay Bank to
originate a loan in excess of its lending limits.
8. §§7-9-20(7)(b)(ii) through 7-9-20(7)(f)(ii) limit a credit union's ability to originate or
participate in "Member Business Loans" as follows:
(a) §7-9-20(7)(b)(ii)(B) establishes limitations in the amount a credit union can
loan to a single individual or entity for a business purpose;
(b) §7-9-20(7)(c)(i) establishes an aggregate limit on all "member business loans"
that a credit union can grant;
(c) §7-9-20(7)(b)(ii)(A) requires that at least one person having a controlling
interest in the business entity has been a member of the credit union making the
loan for at least 6 months prior to closing the loan;
(d) §7-9-20(7)(f)(ii) requires that the membership requirement applied equally to
commercial loans that were acquired by a credit union through a participation
agreement. The law does not provide for any exceptions if the originating
institution is a bank rather than a credit union.
9. Based upon the facts as presented in the application, America First has violated the
provisions of § 7-9-1 et. seq.

*AU subsequent statutory references are to the Utah Code Annotated (Supp. 1999).

ORDER

1. By virtue of the foregoing Findings and Conclusions and in accordance with §7-1-501
the Application of America First Credit Union to exceed the limitations established in §7-9-20(7)
and enter into a loan participation agreement with Holladay Bank is denied.

It
DATED this

"
day of January, 2000.

-M.

OEDWARDLE;
Commissioner of Finano&I Institutions
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PERRI ANN BABALIS - #5658
Assistant Attorney General
BRYCE H. PETTEY - #2593
Assistant Attorney General
JAN GRAHAM-#1231
Utah Attorney General
Attorneys for the State of Utah
160 East 300 South, Fifth Floor
Salt Lake City, Utah 84111
Telephone (801)366-0375
Attorneys for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR WEBER COUNTY, STATE OF UTAH

AMERICA FIRST CREDIT UNION,

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

Petitioner,

NOV 0 J 2000

vs.
UTAH STATE DEPARTMENT OF
FINANCIAL INSTITUTIONS,
G. Edward Leary, Commissioner,

Case No. 000901385AA
Judge Stanton M. Taylor

Respondent.

The above-entitled matter came before the court for a hearing on the Petitioner's
Petition for Review of Order of Utah State Commissioner of Financial Institutions, on the 10th
day of July, 2000, before Judge Stanton M. Taylor. Present were Perri Ann Babalis, Assistant
1

Attorney General, representing the Utah State Department of Financial Institutions, G. Edward
Leary, Commissioner; and Thomas T. Billings, Van Cott, Bagley, Cornwall & McCarthy,
representing America First Credit Union.
The following documents were provided to the court by the parties:
1. Petition for Review of Order of Utah State Commissioner of Financial
Institutions, filed by Petitioner;
2. Answer to Petition for Review of Order of Utah State Commissioner of
Financial Institutions, filed by Respondent;
3. Petitioner's Brief for Judicial Review of Order of Commissioner of Financial
Institutions;
4. Respondent's Reply Brief in Opposition to Judicial Review of Order of
Commissioner of Financial Institutions;
5. Petitioner's Response Brief to Respondent's Brief in Opposition.
The court heard oral argument from the parties.
Based upon the documents received and the arguments heard by the court, the
court makes the following:
FINDINGS OF FACT
1. The court finds that Petitioner is a Utah chartered credit union with its
principal place of business in Riverdale, Weber County, Utah.

2

2. The court finds that Respondent has jurisdiction over certain activities of
Petitioner.
3. The court finds that Petitioner is entitled to judicial review of Respondent's
Findings, Conclusions and Order Denying Request to Exceed Lending Limits and Enter Into a
Loan Participation with Holladay Bank ("Order"), dated January 24, 2000.
4. The court finds that judicial review of Respondent's Order shall be based on
the record made before Respondent.
5. The court finds that on September 8, 1999, Petitioner entered into a loan
participation agreement ("loan participation") with Holladay Bank and Trust Company
("Holladay Bank"). Holladay Bank originated a commercial loan to a long-time customer in the
amount of $ 1,312,500.00. The loan was secured by real property.
6. The court finds that Petitioner became a participant with Holladay Bank and
purchased 76.19% or $1,000,000.00 of the loan. Petitioner's participation in the loan allowed
Holladay Bank to exceed its lending limits.
7. The court finds that on October 25, 1999, Petitioner filed an application with
Respondent seeking approval of the participation agreement and seeking Respondent's
concurrence that the participation complied with the recently amended Utah Credit Union Act,
Utah Code Ann. §§7-9-1 to -54 (Supp. 1999).
8. The court finds that Petitioner's application was filed with Respondent

3

pursuant to Section 7-1-706 of the Utah Code, which provides that a hearing may be conducted
to review such applications.
9. The court finds that Respondent's Order found Petitioner violated the Credit
Union Act, specifically Sections 7-9-20(7)(b)(ii) through 7-9-20(7)(f)(ii).
10. The court finds that Respondent's Order denied Petitioner the opportunity to
enter into a loan participation agreement with Holladay Bank.
Based upon the foregoing Findings of Fact, the Court now enters its
CONCLUSIONS OF LAW
1. The court concludes that the loan participation falls within the scope of a
"member-business loan" as defined in Section 7-9-3(7)(a).
2. The court concludes that Sections 7-9-20(7)(b)(ii) through 7-9-20(7)(f)(ii)
should apply to limit loan participation agreements between non-credit union financial
institutions and credit unions.
3. The court concludes that Section 7-9-20(7)(f)(ii) does not distinguish between
originating and participating lenders when it requires membership for all loan participation
agreements involving a credit union.
4. The court concludes that Petitioner exceeded its loan limitations in entering
into the loan participation agreement with Holladay Bank.
5. The court concludes that commercial loan participation agreements between

4

credit unions and non-credit union financial institutions must comply with member-business loan
requirements of the Utah Credit Union Act.
6. The court concludes that the loan participation between Petitioner and
Holladay Bank, a non-credit union financial institution, is a member-business loan, therefore,
membership requirements are applicable.
7. The court concludes that the term "loan" and the term "investment" are not
mutually exclusive. The court further concludes that Sections 7-9-5(12) and 7-9-26 authorize
loan participation arrangements, while Section 7-9-20 regulates them.
8. The court concludes that a plain reading of Section 7-9-5(12) does not allow a
credit union's board of director's written policies to disregard or obliterate the loan limitation
provisions set forth in the Credit Union Act.
9. The court concludes that the plain reading of the Utah Credit Union Act
prohibits the type of transaction that Petitioner sought approval of from the Commissioner of
Financial Institutions.
10. The court concludes that the Petitioner's contention that legislative intent
supports their interpretation of the Utah Credit Union Act with regards to loan participation
agreements, is without merit. The court further concludes that it was not provided with adequate
information to assess the legislative intent of the Utah Credit Union Act.
11. The court concludes that it is good public policy to encourage relationships

5

between credit unions and banks, however, the plain reading of the statue prohibits the type of
loan participation agreement suggested by the Petitioner.
12. The court concludes that the loan participation agreement between Petitioner
and Holladay Bank is inconsistent with the plain language and legislative intent of the Credit
Union Act.
13. The court concludes that Commissioner Leary's Order is appropriate and that
he did not abuse his discretion or rule contrary to law.
14. The court concludes thaf the Commissioner of Financial Institutions did not
rule contrary to law in denying Petitioner's request to enter into the loan participation agreement
with Holladay Bank.
Based upon the preceding Findings of Fact and Conclusions of Law, this Court
enters the following:
ORDER
1. The Utah State Commissioner of Financial Institutions' Order of January 24,
2000, was appropriately issued and is hereby affirmed.
2. The Utah State Commissioner of Financial Institutions did not abuse his
discretion or rule contrary to law.

6

H

DATED this /> (

QJday of September, 2000.
BY THE COl

Stanton M. Tayf
Second District/£oi#t Judge

Approved as to Form:

Thomas T. Billings
Attorney for Petitioner^

7

CERTIFICATE OF SERVICE
I hereby certify that I caused to be mailed, postage prepaid, a true and correct copy
of the foregoing Findings of Fact, Conclusions of Law and Order, this
2000, to the following:
Thomas T. Billings
Timothy Blackburn
Kim S Colton
VAN COTT, BAGLEY, CORNWALL & McCARTHY
P.O. Box 45340
Salt Lake City, UT 84145-0340
G. Edward Leary
Commissioner
Department of Financial Institutions
P.O. Box 89
Salt Lake City, UT 84110-0089
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day of September,

PERRI ANN BABALIS - #5658
Assistant Attorney General
BRYCE H. PETTEY - #2593
Assistant Attorney General
JAN GRAHAM-#1231
Utah Attorney General
Attorneys for the State of Utah
160 East 300 South, Fifth Floor
Salt Lake City, Utah 84111
Telephone (801)366-0375
Attorneys for Respondent
IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR WEBER COUNTY, STATE OF UTAH

AMERICA FIRST CREDIT UNION,

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

Petitioner,
vs.
UTAH STATE DEPARTMENT OF
FINANCIAL INSTITUTIONS,
G. Edward Leary, Commissioner,

Case No. 000901385AA
Judge Stanton M. Taylor

Respondent.

The above-entitled matter came before the court for a hearing on the Petitioner's
Petition for Review of Order of Utah State Commissioner of Financial Institutions, on the 10th
day of July, 2000, before Judge Stanton M. Taylor. Present were Perri Ann Babalis, Assistant
1

Attorney General, representing the Utah State Department of Financial Institutions, G. Edward
Leary, Commissioner; and Thomas T. Billings, Van Cott, Bagley, Cornwall & McCarthy,
representing America First Credit Union.
The following documents were provided to the court by the parties:
1. Petition for Review of Order of Utah State Commissioner of Financial
Institutions, filed by Petitioner;
2. Answer to Petition for Review of Order of Utah State Commissioner of
Financial Institutions, filed by Respondent;
3. Petitioner's Brief for Judicial Review of Order of Commissioner of Financial
Institutions;
4. Respondent's Reply Brief in Opposition to Judicial Review of Order of
Commissioner of Financial Institutions;
5. Petitioner's Response Brief to Respondent's Brief in Opposition.
The court heard oral argument from the parties.
Based upon the documents received and the arguments heard by the court, the
court makes the following:
FINDINGS OF FACT
1. The court finds that Petitioner is a Utah chartered credit union with its
principal place of business in Riverdale, Weber County, Utah.
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2. The court finds that Respondent has jurisdiction over certain activities of
Petitioner.
3. The court finds that Petitioner is entitled to judicial review of Respondent's
Findings, Conclusions and Order Denying Request to Exceed Lending Limits and Enter Into a
Loan Participation with Holladay Bank ("Order"), dated January 24, 2000.
4. The court finds that judicial review of Respondent's Order shall be based on
the record made before Respondent.
5. The court finds that on September 8, 1999, Petitioner entered into a loan
participation agreement ("loan participation") with Holladay Bank and Trust Company
("Holladay Bank"). Holladay Bank originated a commercial loan to a long-time customer in the
amount of $ 1,312,500.00. The loan was secured by real property.
6. The court finds that Petitioner became a participant with Holladay Bank and
purchased 76.19% or $1,000,000.00 of the loan. Petitioner's participation in the loan allowed
Holladay Bank to exceed its lending limits.
7. The court finds that on October 25, 1999, Petitioner filed an application with
Respondent seeking approval of the participation agreement and seeking Respondent's
concurrence that the participation complied with the recently amended Utah Credit Union Act,
Utah Code Ann. §§7-9-1 to -54 (Supp. 1999).
8. The court finds that Petitioner's application was filed with Respondent
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pursuant to Section 7-1-706 of the Utah Code, which provides that a hearing may be conducted
to review such applications.
9. The court finds that Respondent's Order found Petitioner violated the Credit
Union Act, specifically Sections 7-9-20(7)(b)(ii) through 7-9-20(7)(f)(ii).
10. The court finds that Respondent's Order denied Petitioner the opportunity to
enter into a loan participation agreement with Holladay Bank.
11. The court finds that a plain reading of Section 7-9-5(12) does not allow a
credit union's board of director's written policies to disregard or obliterate the loan limitation
provisions set forth in the Credit Union Act.
12. The court finds that the loan participation between Petitioner and Holladay
Bank, a non-credit union financial institution, is a member-business loan, therefore, membership
requirements are applicable.
13. The court finds that the loan participation falls within the scope of a
"member-business loan" as defined in Section 7-9-3(7)(a).
14. The court finds that Section 7-9-20(7)(f)(ii) does not distinguish between
originating and participating lenders when it requires membership for all loan participation
involving a credit union.
15. The court finds that the term "loan" and the term "investment" are not
mutually exclusive. The court further finds that Sections 7-9-5(12) and 7-9-26 authorize loan
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participation arrangements, while Section 7-9-20 regulates them.
16. The court finds that the Petitioner's contention that legislative intent supports
their inteipretation of the Utah Credit Union Act with regards to loan participation agreements, is
without merit. The court further finds that it was not provided with adequate information to
assess the legislative intent of the Utah Credit Union Act.
17. The court finds that it is good public policy to encourage relationships
between credit unions and banks, however, the plain reading of the statue prohibits the type of
loan participation agreement suggested by the Petitioner.
18. The court finds that the loan participation agreement between Petitioner and
Holladay Bank is inconsistent with the plain language and legislative intent of the Credit Union
Act.
19. The court finds that Commissioner Leary's Order is appropriate and that he
did not abuse his discretion or rule contrary to law.
Based upon the foregoing Findings of Fact, the Court now enters its
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CONCLUSIONS OF LAW
1. The court concludes that Sections 7-9-20(7)(b)(ii) through 7-9-20(7)(f)(ii)
should apply to limit loan participation agreements between banks and credit unions.
2. The court concludes that Petitioner exceeded its loan limitations in entering
into the loan participation agreement with Holladay Bank.
3. The court concludes that commercial loan participation agreements between
credit unions and non-credit union financial institutions must comply with member-business loan
requirements of the Utah Credit Union Act.
4. The court concludes that the terms "loan" and "investment" are not mutually
exclusive.
5. The court concludes that the plain reading of the Utah Credit Union Act
prohibits the type of transaction that Petitioner sought approval of from the Commissioner of
Financial Institutions.
6. The court concludes that the Commissioner of Financial Institutions did not
abuse his discretion in denying Petitioner's request to enter into the loan participation agreement
with Holladay Bank.
7. The court concludes that the Commissioner of Financial Institutions did not
rule contrary to law in denying Petitioner's request to enter into the loan participation agreement
with Holladay Bank.
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Based upon the preceding Findings of Fact and Conclusions of Law, this Court
enters the following:
ORDER
1. The Petition for Review of Order of Utah State Commissioner of Financial
Institutions, filed by Petitioner, America First Credit Union, is denied.
2. The Utah State Commissioner of Financial Institutions' Order of January 24,
2000, was appropriately issued.
DATED this

day of September, 2000.
BY THE COURT:

Stanton M. Taylor
Second District Court Judge
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be mailed, postage prepaid, a true and correct copy
of the foregoing Findings of Fact, Conclusions of Law and Order, this
2000, to the following:
Thomas T. Billings
Timothy Blackburn
Kim S Colton
VAN COTT, BAGLEY, CORNWALL & McCARTHY
P.O. Box 45340
Salt Lake City, UT 84145-0340
G. Edward Leary
Commissioner
Department of Financial Institutions
P.O. Box 89
Salt Lake City, UT 84110-0089
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day of September,
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Rule R331-12. Guidelines Governing the Purchase and
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R331-12-1. Authority, Scope, and Purpose.
(1) This rule is issued pursuant to Section 7-1 -301.
(2) This rule applies to all state chartered financial institutions.
(3) The purpose of this rule is to establish guidelines for the purchase and sale of loans and
participations in loans by state chartered financial institutions.
R331-12-2. Definitions.
(1) "Participation" means the purchase or sale by a lender of a loan or part of a loan under
circumstances in which the acquiring institution
(a) has no formal or direct role in establishing the terms and conditions binding the
borrower, or
(b) is not a signatory of the loan agreement binding the borrower.
(2) "Participation agreement" means an agreement between the lead financial institution
and the participant financial institution spelling out in detail the terms, conditions, and
understandings between the parties to a loan participation.
(3) "Recourse" means an oral or written agreement whereby a selling institution of a loan or
participation in a loan agrees to repurchase in whole or in part upon request of the
purchaser or the seller.
R331-12-3. General Rule.
(1) A written participation agreement covering multiple or individual participations will be on
record at each participating institution, and shall include, at a minimum, the following:
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(a) The party to the agreement to be paid first from the loan repayment proceeds;
(b) Party responsible for collection of the note in the event of default;
(c) How collection or other expenses related to the participation will be divided among the
participants;
(d) Recourse arrangements in writing outlining the rights and obligations of each party.
Generally, loans will not be sold on a recourse basis except in cases where the sale is
made for the purpose of obtaining temporary funds for operations.
(2) In addition, a financial institution which buys and sells loans or participations in loans
shall establish written policies setting forth satisfactory controls over such sales and
purchases. At a minimum, the following conditions shall be met:
(a) The loan must comply with applicable state and federal laws;
(b) The purchased loan must conform to the financial institution's lending and loan approval
standards;
(c) Complete and current credit information must be maintained during the term of the loan;
(d) The financial institution must maintain evidence of sufficient overall loan documentation
including an analysis of the value and lien status of collateral;
(e) The status of principal and interest payments including accrual status must be available.
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Rule converted into HTML by the Division of Administrative Rules.
For questions regarding the content or application of rules under Title R331, please contact
the promulgating agency (Financial Institutions, Administration). A list of agencies with links
to their homepages is available at http://www.state.ut.us/government/agencylist.html.
For questions about the rulemaking process, please contact the Division of Administrative

Rules at rulesonline@state.ut.us. Please Note: The Division of Administrative Rules is not
able to answer questions about the content or application of these rules.

The HTML version of this rule is a convenience copy. This information is made available on
the Internet as a public service. Please see this disclaimer about information available
from www.rules.state.ut.us.
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